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INTRODUCTION

India, also known as Bharat, isaUnion of States. It isa Sovereign Socialist
Secular Democratic Republic with aparliamentary system of government. The
Republicisgoverned intermsof the Congtitution of India, which wasadopted by
the Constituent Assembly on 26 November 1949, and came into force on 26
January 1950. The Condgtitution providesfor aParliamentary form of government
whichisfedera in structurewith certain unitary festures. The constitutional head
of the Executiveof theUnionisthe President. Asper Article 79 of the Constitution
of India, the council of the Parliament of the Union consistsof the President and
two Houses known asthe Council of States (Rajya Sabha) and the House of the
People (Lok Sabha). Article 74(1) of the Congtitution providesthat thereshall be
aCouncil of Ministerswith the PrimeMinister asitshead to aid and advicethe
President, who shall exercise hisher functionsin accordancetotheadvice. The
real executive power isthusvested in the Council of Ministerswith the Prime
Minister asitshead.

Thelndian Constitution isthe document that was created after thelong
struggle of India sindependence. It embodiesthe ethos of the Indian freedom
struggle and the dreams of the Indian people. The Constitution of Indiaenvisions
Indiato bea'democratic, secular, socidist, republic’. It laysdown thelawsof the
land, providesthe framework for administration of governance and also gives
direction to policiesto be undertaken by the governments at the state and the
Centrd levd. Thecountry hasafedera form of government. TheUnion government
isdividedintothree separate but interrel ated branches, namely legidative, executive
andjudiciary. Likethe British parliamentary mode, theleadership of theexecutive
isdrawnfromand responsibletothelegidativebody, i.e., Indian Parliament. Article
50 of the Condtitution sti pul atesthe separation of thejudiciary from the executive.
However, the executive controlsjudicial gppointmentsand many of the conditions
of work.

Over 65 yearsafter independence, political activitiesimpact the everyday
lifeof Indian citizens. Infact thereisno areain the personal or professiond life of
citizensthat remai nsuntouched or uninfluenced by the political conditionsof the
country. Thereareawide variety of political issuesin India; some of them are
nationa whileothersareregional. Theseissuesthreaten theunity and theintegrity
of the nation. Some of theseissues have been discussed in detail in thisbook.

This book, Constitutional Administration in India, iswritten in a self-
ingructiond format andisdividedintofour units. Each unit beginswithanIntroduction
tothetopicfollowed by an outlineof the Unit objectives. Thecontent isthen presented
inasimpleand easy-to-understand manner, and isinterspersed with Check Your
Progressquestionstotest thereader’ sunderstanding of thetopic. A list of Questions
and Exercisesisprovided a theend of each unit, andincludesshort-answer aswell
aslong-answer questions. The Summary and Key Termssection are useful toolsfor
sudentsand aremeant for effectiverecapitul ation of thetext.
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121 Government of IndiaAct, 1858
122 Indian Council Act, 1861
123 Indian Council Act, 1892
124 Indian Council Act, 1909
125 Government of IndiaAct, 1919
126 Government of IndiaAct, 1935
127 Government of IndiaAct, 1947
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1.6 Directive Principles of State Policy
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1.7 Summary

1.8 Key Terms

1.9 Answersto ‘Check Your Progress

1.10 Questions and Exercises
111 Further Reading

1.0 INTRODUCTION

Most countriesin theworld have a Constitution. The Constitution serves several
purposes. First, it laysout certainideal sthat form the basis of the kind of country
that we ascitizensaspireto livein. A Constitution tellsuswhat the fundamental
nature of our society is. A Constitution helpsserve asaset of rulesand principles
that all personsin acountry can agree upon asthe basis of theway in which they
want the country to be governed.

Framing of the
Indian Constitution

NOTES

Self-Instructional Material 3



Framing of the
Indian Constitution

NOTES

4 Self-Instructional Material

Making of Indian Congtitution wasin progresseven beforethe country attained
independencein 1947. Indian nationalism took birth in the nineteenth century asa
result of the conditionscreated by Britishrule. Nationaist |eadersof |ndiademanded
many reformsin constitutional arrangementsduring the colonial rule. To meet some
of their demands, the British enacted somelegid ations, such asthe Government of
India, Act 1858; the Indian Council Act, 1861; the Indian Council Act, 1892; the
Indian Council Act, 1909; the Government of IndiaAct, 1919; and the Government
of IndiaAct, 1935. The Congtituent Assembly of Indiawaselected in 1946 towrite
the Constitution of India. Following India sindependence from Great Britain, its
members served asthe nation’sfirst Parliament.

Thefirgt historical session of Indian Congtituent Assembly helditsmeeting on
9 December 1946 under the chairmanship of Dr. Sachidananda Sinha. On 11
December, it elected Dr. Rajendra Prasad as its permanent president. The
membership of the Constituent Assembly included al eminent Indian leaders. Pt.
Jawaharlal Nehruintroduced the objectives Resolution on 13 December 1946. After
a full discussion and debate, the Constituent Assembly passed the objectives
Resolution on 22 January 1947. 1t clearly laid down theideol ogical foundationsand
vauesof thelndian Constitution and it guided thework of the Constituent Assembly.
When on 15 August 1947, I ndiabecameindependent, the Constituent Assembly
becameafully sovereign body and remained sotill theinauguration of the Condtitution
of India During this period, it acted in adual capacity: first as the Constituent
Assembly engaged in the making of the Indian Constitution, and secondly asthe
Parliament of India, it remained involved in legidating for thewholeof India. For
conducting itswork in asystematic and efficient manner, the Constituent Assembly
constituted several committees which wereto report on the subjects assigned to
them. Some of these committees were committees on procedural matterswhile
otherswere committees on substantive matters. The reports of these committees
provided the bricks and mortar for theformulation of the Constitution of India.

In the making of the Constitution, avery valuable role was played by the
Drafting Committee. The Committee was constituted on 29 August 1947 with Dr.
B. R. Ambedkar asitschairman. The Drafting Committee submitteditsreport (draft)
to the Constituent Assembly on 21 February 1948 and the Constituent Assembly
held debatesonit. On the basis of these discussions, anew draft was prepared by
the Drafting Committee and submitted to theAssembly on 4 November 1948. From
14 November 1949 to 26 November 1949 thefinal debatewasheld onthedraft. 26
November was observed asthe ndependence Day every year aslong astheBritish
RuleinIndia. Later, in order to perpetuate the memory of the great pledge of the
‘PurnaSwarg Day’ 26 January 1950 was chosen to betheday of the commencement
of our Constitution and was declared as Republic with Dr. RagjendraPrasad asits
first president.

On compl etion of the constitution-making task of the Constituent Assembly,
Dr. RgendraPrasad said: ‘| desireto congratul ate the Assembly on accomplishing
atask of such tremendous magnitude. It isnot my purpose to appraise the val ue of
thework that the Assembly has done or the meritsand demerits of the Constitution



whichit hasframed, | am content to leave that to others and posterity.” Thisunit
dea swith theframing of the Indian Constitution.

1.1 UNIT OBJECTIVES

After going throughthisunit, youwill beableto:
e Tracethehistory of the Congtitution of India
e Discussthe composition and role of the Constituent Assembly
¢ Describethe philosophy of the Constitution and the Preamble
¢ Evauatethefundamental right and dutiesincorporated in the Constitution
¢ Assessthedirectiveprinciplesof statepolicy

1.2 HISTORY OF THE INDIAN CONSTITUTION

The Constitutionisalegally sanctified document consisting of the basic governing
principlesof thegtates. It establishestheframework aswell asthe primary objectives
for thevariousorgans of the government. The Constitution of acountry isthebasic
structure of the political system that governs people. It establishesagovernmental
structure that exercises power, and at the sametime ensuresindividual freedom and
liberty. Further, it recommends amethod for the settlement of the power of the state
through the principlesof stateorganization. Besdes, the Condtitutionisa soresponsble
for defining the powers of the main elements of the states, segregating their
responsibilitiesaswell asregulating their rel ationships amongst each other and with
the people. In anutshell, the Constitution serves asthe * Fundamental Law’ of a
country. Any other lawsmadein the country must bein conformity with the Congtitution
inorder tobelegal.

The Constitutions of amajority of countries were aresult of adeliberate
decision dueto the necessity to haverelevant documents, asstated above. Similarly,
the Congtitution of the Indian republicistheresult of theresearch and deliberations
of abody of eminent representatives of the peoplewho sought toimprovethe system
of adminigtration.

The structure of Indian administration showsthe effectsof the Britishrule.
Severd functiona aspectsincluding the education system, public services, political
Set-up, training, recruitment, officia procedure, policesystem, district administration,
revenueadministration, budgeting, and auditing began at thetime of the Britishrule.
TheBritish rulein Indiacan be categorized into two phases:

(i) TheCompany Ruleuntil 1858

(i) TheCrown Ruleduring 1858-1947

Thelatter period saw the gradual rise of the Indian constitutiona structurein
different phases, which areelaborated in thefollowing sections.

Framing of the
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1.2.1 Government of India Act, 1858

The Government of IndiaAct, 1858 ended the Company’srule and transferred the
governance of the country directly to the British Crown. The Company’srulewas,
thus, terminated and the administration was carried out in the name of the Crown
through the Secretary of the State. The Secretary assumed the powers of the
Company’sBoard of Directorsaswell asthe Board of Control. The Secretary of
State, accountabl e to the British Parliament, needed to be supported by the Council
of Indiaconsisting of 15 members. The Crown wasrequired to gppoint eight members
for the Council, whilethe Board of Directorswasto elect theremaining seven. The
main features of thisAct wereasfollows:

e |t madetheadministration of the country unitary aswell asrigidly centralized.
Though theterritory wasdivided into provinceswith aGovernor or Lieutenant
Governor headed by hisexecutive council, yet the provincial governments
were mere agents of the Government of India. They had to function under
the superintendence, direction and control of the Governor-General inall
mattersrelated to the governance of the province.

e [t madeno provision for separation of functions. The entire authority for the
governance of India—civil, military, executive and |legid ative was handed
over to the Governor-General of the Council, who was accountabl e to the
Secretary of the State.

e TheSecretary of the State had absol ute control over the Indian administration.
¢ Theentiremachinery of administration was made bureaucratic.

TheAct of 1858 wasinitiated for ‘ the better Government of India’. Thus, it
introduced many significant changes in the home government. However, these
changeswere not rel ated to the admini strative set-up of India. Major changeswere
madein the Constitution of India after the severe crisisof 1857-58. There were
many reasons behind theintroduction of these changes. All legidative procedures
were centralized by the Charter Act of 1833. The sole authority for legidating and
passing decrees, whileimplementing them for theeconomy, rested withtheLegidative
Council (Centre). Though the functioning of the L egidative Council was set up by
the Charter Actsof 1833, theAct was not followed properly. The Council resulted
into adebating society or aParliament onasmaller scale, claiming al privilegesand
functionsof the representative body. While acting asanindependent legidature, the
Council did not function well with the home government. Asaresult, thefirst Council
Act was passed in 1861 after hol ding discussions between the home government
and the Government of India.

1.2.2 Indian Council Act, 1861

Thelndian Council Act, 1861 introduced arepresentativeingtitutionin Indiafor the
first time. As per thisAct, the Executive Council of the Governor-General wasto
comprise some Indians as non-official members for transactions of legislative
business. Itinitiated the process of decentraization by restoring thelegid ative powers



to the Bombay and the Madras Presidencies. Another feature of the Act wasits
statutory recognition of the portfolio system.

If we seein depth, theIndian Council Act wasapart of alegidation that was
passed by the Parliament of Great Britainin 1861, which converted the Executive
Council of theViceroy of Indiainto aCabinet on the portfolio system. This cabinet
had six ordinary members, each of whom wasin charge of anindependent department
inthe Cd cuttaGovernment comprising home, government, revenue, law and finance,
and public works (post 1874). The Military Commander in Chief worked with the
Council asaspecial member. Under the provisions of the Act, the Viceroy was
allowed to overrulethe Council when he deemed it necessary.

TheAct offered many advantagesto the membersof thelegidative council.
They could discusslegidation and givetheir inputsor suggestions. Thelegidative
power that wastaken away by the Charter of 1833 wasrestored through thisAct.
Ontheother hand, there were some drawbacks of theAct aswell. The members of
the council werenot allowed toimplement any legidation ontheir own.

TheAct added afifth member to the executive council of the Viceroy. The
member was assumed to be agentleman of legal professional serviceand ajurist.
TheAct further gave powersto the Governor-General to enact rulesfor convenient
businesstransactionsin the Council. Lord Canning used the power to pioneer the
portfolio system in the Government of India. Until then, the Government’srules
administered the executive council asawhole duetowhich all official documents
were brought under the notice of the council members.

Asper theprovisosof theAct, Canning divided the government amongst the
council members. With this, the foundation of the Cabinet government wasformed
inIndia TheAct further declared that each administrative branch would haveits
own spokesman and head in the government, who would be responsible for the
entireadministration and defence. Thenew systemwitnessed thedaily administrative
matters taken care by the member-in-charge. In important cases, the concerned
member used to present the matters before the Governor-Genera and consult him
beforetaking any decision. Thedecentrdization of businessbrought in someefficiency
inthe system, however, it could not be accomplished thoroughly.

Thelndian Council Act of 1861 dsointroduced anumber of legidativereforms
in the country. The number of membersin the Viceroy’s executive council was
increased, wherein, it was declared that additional members should be six to the
minimum and twelve to the maximum. These were directly nominated by the
Governor-General for two years. Not lessthan 50 per cent of the memberswere
non-official members. TheAct did not makeany statutory provisionsfor admitting
Indians. However, afew non-official seats of high rank were offered to Indians.
The Council’sfunctionswere strictly confined to thelegidative affairs. It did not
have any control over the administration, finance and theright of interpellation.

TheAct reinstated thelegid ative powersof implementing and amending laws
totheprovincesof Madrasand Bombay. Neverthel ess, theprovincia councilscould
not passany lawsuntil they had the consent of the Governor-General. Besides, in
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few matters, the prior approval of the Governor-General was made compul sory.
After theAct, thelegidative councilswereformed in Benga, Punjab and the north-
western provincesduring 1862, 1886, 1889, and soforth.

TheAct significantly laid down the mechanical set-up of the government.
There were three independent presidencies formed into acommon system. The
legidative and the administrative authority of the Governor-Genera -in-Council was
established over different provinces. Further, theAct a so gavelegidative authority
to the governments of Bombay and Madras. It laid many provisos for creating
identical legidative councilsin other provinces. Thisled to the decentralization of
legidative powerswhich culminated in autonomy grantsto the provincesunder the
Government of IndiaAct, 1935.

However, no attemptswere made under the Council Act of 1861, todistinguish
thejurisdiction of the Central LegidaturefromtheLocal Legidatureinthefedera
Constitution. Furthermore, the main functions of the Legislative Councils, as
established under theAct, were not carried out properly. Even the Councilscould
not perform in conformity to the Act. The Act could not establish representative
government in Indiaon the basis of the England Government. It declared that the
colonia representative assemblieswould largely discussfinancia mattersand taxation.
TheAct paved the path for widespread agitation and public alienation.

1.2.3 Indian Council Act, 1892

Itisimportant to understand the evol ution of thisAct. Thelndian Constitution was
incepted after theAct of 1861. Thelegidlative reforms created under the Acts of
1861 failed miserably in meeting the demandsand aspirations of the peopleof India
Thesmal eementsof non-officias, which mainly comprised big Zamindars, Indian
princesor retired officials, were entirely unaware of the problems of thecommon
man. Thus, the commoners of | ndiawere not happy.

Thenationdist spirit beganto emergeinthelate 19th century. The establishment
of universitiesin the presidencies|ed to educational developmentsin the country.
The gulf between the British and the Indiansin thefield of Civil Serviceswasnot
liked by the Indians. TheActsenacted by Lord Rippon, that is, the Vernacular Press
Act andthelndian ArmsAct of 1878, infuriated Indiansto agreat extent.

The controversy between the two governments over the banishment of 5 per
cent cotton duties made Indians aware of theinjustice of the British government.
Thisgaveriseto theformation of the Indian National Congressin 1885. Themain
aim of the Congresswasto organize public opinionsin India, makethe grievances
public and demand reformsfrom the British Government.

Initially, theattitude of the British Government towardsthe Indian National
Congresswasgood but it changed when Lord Dufferin attacked the Congressfrom
thefront. Hetried to belittle the significance of the Congress|eadersand ignored
theimportance of themovement launched by the Congress. He secretly sent proposas
to England to liberalize the council sand appoint acommittee which would plan the
enlargement of theprovincia councils.



Asaresult,aCommittee Report was sent to the home authoritiesin England
to make changesinthe Councils composition and functions. The Report wasamed
at giving Indians awider share in the administration. In 1890, the Conservative
Ministry introduced abill inthe House of L ordsin England based onthese proposals.
The House of Lord took two years to adopt measures in the form of the Indian
Council Act of 1892.

TheIndian Council Act of 1892 wasknown to have dealt entirely with the
powers, functionsand compositions of thelegidative councilsin India In respect of
the Central Legislature, the Act ensured that the number of additional members
should only be between six and twelve. Anincreasein the memberswasregarded
worthless. Lord Curzon supported it saying that the efficiency of the body had no
relation with the numerical strength of itsmembers.

The Council Act of 1892 affirmed that 2/5th of the total membersin the
Council should be non-officials. Some of them wereto be nominated and others
were elected. The el ection principlewas compromised to some extent. According
to the Act, the members of the legislatures were given equal rights to express
themselvesin financial issues. It was decided that all financial affairs statements
would be prepared in thelegislation. However, the memberswere not alowed to
elther moveresolutionsor dividethehousesas per financia concerns. Themembers
could only put questionslimited to the governmental matters of interest on asix
days notice.

Thelndian Council Act of 1892 aso brought inmany new rulesand regulations.
However, the only significant feature of the Act wasthe introduction of election
procedure. The term ‘election’ was carefully used in the Act. In addition to the
el ected official members, the Act pronounced that there should befive non-official
members. It further said that these membersshould be el ected by the officiad members
of theprovincid legidaturesof Bombay, Madras, Cd cutta, the north-western province
and the Cal cutta Chamber of Commerce. The Governor-Genera had the authority
to nominatethefive non-official members.

The bodies were allowed to elect the members of District Boards,
Municipdities, Universitiesand the Chamber of Commerce but the €l ection methods
were not clearly mentioned. The elected members were officially regarded as
‘nominated’ in spite of thefact that the recommendations of each legidative body
wastaken into consideration for the sel ection of these members. Often the person
favoured by majority wasnot considered ‘ elected’, but was directly recommended
for nomination. According tothisAct, thememberswered|owed to make observations
on the budget and give their suggestions on how revenue can be increased and
expenditure can bereduced. The principle of election, asintroduced by theActsof
1892, was used in theformation of the Constitution aswell.

Nevertheless, therewere numerousfaultsand drawbacksin theActsof 1892
because of which theAct could not satisfy the needs of the Indian nationalists. It
wascriticized in various sessions of the Indian National Congress. Thecriticsdid
not likethe el ection procedure mentioned intheAct. They alsofelt that thefunctions
of thelegidative councilswererigorousy confined.
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1.2.4 Indian Council Act, 1909

This Act changed the name of the Central Legislative Council to the Imperial
Legidative Council. Thesizeof the councilsof provinceswasenlarged by including
non-official members. Thefunctions of thelegidlative councilswereincreased by
thisAct.

Lord Morley, the Secretary of Statefor Indian Affairs, announced that his
government wished to create new reformsfor India, wherein thelocalswould be
granted more powersinlegidativeaffars. Both Lord Morley and Lord Minto believed
that terrorismin Bengal needed to be countered. The Indian Government appointed
acommitteeto propose ascheme of reforms. The committee submitted the report
and thereforms mentioned in the report were agreed upon by Lord Minto and Lord
Morley. Thus, theAct of 1909 was passed by the British Parliament, also referred
astheMinto-Morley Reforms.

TheAct of 1909 wassignificant dueto thefollowing reasons:

o |tfacilitated electionsof Indiansin Legidative Councils. Prior to this,
some I ndianswere appointed at L egidative Councils, majority of which
remained under the appoi ntments of the British Government.

e Thedectord principleintroduced under theAct laid down theframework
for aparliamentary system.

e Mudimshad expressed seriousconcernthat a‘first past the post’ British
type of electoral system would leave them permanently subject to Hindu
majority rule. TheAct of 1909 asdemanded by the Muslim leadership
dipulated:

0 That Indian Muslims should beallotted reserved seatsin the Municipal
and District Boards, in the Provincial Councils, and in the Imperial
Legidature

0 That thenumber of reserved seatsbein excessof their relative population
(25 per cent of the Indian popul ation)

0 That only Mudimsshould votefor candidatesfor Mudim seats(‘ separate
electorates')

Following werethe salient features of theAct of 1909:

e Thenumber of members of the Legidative Council at the Centre was
increased from sixteen to sixty.

e Thenumber of membersof theProvincia Legidativeswasasoincreased.
It was madefifty in the provinces of Bengal, Bombay and Madras. For
therest of the provinces, the number wasthirty.

e Themembersof theL egidative Councilsweredivided into four categories
both at the Centre and within the provinces. These categorieswere ex-
officio members (Governor-General and the membersof their Executive
Councils), nominated government official members by the Governor-
Genera, nominated non-governmental and non-official membersby the
Governor-Generd, and membersd ected by different categoriesof Indians.

e Muslimsweregranted theright of aseparate electorate.



o Officia memberswere needed to bein majority. However, in provinces,
non-official membersformed themajority.

e The Legidative Council members were allowed to discuss budgets,
recommend amendments, and votein somemattersexcluding somematters
which were categorized under ‘ non-voted items' . The memberswere
also entitled to seek answers to their concerns during the legislative
proceedings.

e India's Secretary of State was empowered to increase the number of
executive councilsfromtwo to four in Madrasaswell asBombay.

e Two Indians were to be nominated in the Council of the Secretary of
Statefor Indian affairs.

e Thepower for nominating one I ndian member to the executive council
waswith the Governor-General.

Theprovision for concessionsunder theAct wasaconstant source of strife
between the Hindu and Muslim population from 1909 to 1947. British statesmen
generaly considered reserved seats as regrettable as it encouraged communal
extremism. TheHindu politicianstried to eliminate reserved seatsasthey considered
them to be undemocratic. They also believed that the reserved seatswould hinder
the devel opment of ashared Indian national feeling among Hindusand Mudlims.

1.2.5 Government of India Act, 1919

The Government of IndiaAct, 1919 was an Act of the Parliament of the United
Kingdom. It was passed to expand participation of the nativesin the Government of
India. TheAct embodied thereformsrecommended in thejoint report of Sir Edwin
Montagu and Lord Chelmsford. Theretraction of Britishimperialismwasaresult of
India’senthusiastic participationin\World War |.

TheAct broadly ideated adual form of government, called diarchy, for the
major provinces. It aso affirmed that a High Commissioner residing in London
would represent Indiain Great Britain. The Government of IndiaAct was enacted
for tenlong years, i.e. from 1919 to 1929.

According to theAct, the Viceroy wasresponsiblefor controlling areas of
defence, communicationsand foreign affairs. The Government wasresponsibleto
take care of the matters related to health and education. Besides, there was a
bicameradl legidaturelocated at the Centre, comprising legid ative assembly with 144
members, out of which 41 were nominated.

The Council of States constituted 34 elected members and 26 nominated
members. The Princely Stateswere responsiblefor keeping control over political
parties. The Indian National Congresswas not satisfied with thislaw, and regarded
it as‘disappointing’. There was a specia session held in Bombay under Hasan
Imama, wherein reforms were degenerated. Nevertheless, leaders, such as
Surendranath Banerjee, appreciated thesereforms.

ThisAct introduced important changesin thehome government, at the Centre,
aswell asat the Provinces. The changesintroduced by the Act wereasfollows:
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1. System of diarchy in the provinces: According to this system, the
subjectsof administration wereto bedivided into two categories: central
and provincial. The central subjectswere exclusively kept under the
control of the central government. On the other hand, the provincial
subjectswere sub-divided into ‘transferred’ and ‘ reserved’ subjects.

2. Central control over the provinces was relaxed: Under this
provision, subjects of all-Indiaimportance were brought under the
category ‘central’, whilematters primarily relating to theadministration
of the provinces were put under ‘provincia’ subjects. This meant a
relaxation of the previouscentral control over the provincesnot only in
adminigtrativebut dsoinlegidative and financial matters. Theprevious
provincial budgetswereremoved by the Government of Indiaand the
provincial legidatureswere empowered to present their own budgets
and levy taxes according to the provincia sourcesof revenue.

3. Indian legislature was made more representative: The Indian
legidaturewas madebi-cameral. It consisted of the upper house named
the Council of States and the lower house named the Legidative
Assembly. The Council of States had 60 members out of which 34
wereeected. TheL egidativeAssembly had 144 membersout of which
104 were elected. Nevertheless, the Centre did not introduce any
respons bility and the Governor-Genera in Council remained accountable
to the British Parliament. The Governor-Generd’soverriding powersin
respect of the central |egidation wereretained in many forms.

The British Government in 1927 appointed a Statutory Commission, as
envisaged by the Government of Act of 1919, to makean enquiry inthefunctioning
of theAct and to announcethat the domination statuswasthegoal of Indian political
developments. Sir John Simon wasthe Chairman of the Commission which gaveits
final report in 1930. Thisreport wasgiven cond deration at aRound Table Conference
that created a White Paper.

The White Paper was examined by Joint Select Committee of the British
Parliament. Lord Linlithgow was appointed the President of the Joint Select
Committee. The Committee presented adraft Bill on 5 February 1935. TheBill was
discussed for forty-threedaysin the House of Commonsand for thirteen daysinthe
Houseof Lords. After the signaturesof the King, the Bill wasenforcedin July 1935
asthe Government of IndiaAct, 1935.

1.2.6 Government of India Act, 1935

Themain features of the system introduced by the Government of IndiaAct, 1935
wereasfollows:

Federal featureswith provincial autonomy: TheAct established an all-India
Federation comprising the provincesand princely statesasunits. It segregated powers
between the Centreand the unitsintothreelists, i.e., the Federal List, the Provincial
List and the Concurrent List. Though the Act advocated the use of the provinces
andthelndian statesasunitsin afederation, it wasoptional for the Indian statesto



jointhefederation. No Indian state accepted thisprovision and hencethefederation
envisaged by the Act was not operational.

Theprovincid autonomy wasinitiated inApril 1937. Withinitsdefined sphere,
the provinceswerenolonger delegatesof the central government but wereautonomous
unitsof theadministration. The executive authority of aprovincewasto beexercised
by aGovernor on behalf of the Crown and not as a subordinate of the Governor-
Generd. The Governor actedin consultation with the ministerswho were accountable
tothelegidature. However, the Governor was given someadditiona powerswhich
could be exercised by him at his‘ discretion’ or in the exercise of his'‘individual
judgement’ in certain matterswithout ministerial advice.

System of Diarchy at thecentre: TheAct abolished the Diarchy in the provinces
and continued the system of Diarchy at the centre. According to this system, the
administration of defence, externd affairs, ecclesiagtical affairs, and of tribal aress,
wasto bemadeby the Governor-Generd inhisdiscretionwiththehelp of * counsdllors
appointed by him. These counsellorswere not responsibleto thelegid ature. With
regardsto matters other than the above reserved subjects, the Governor-General
was to act on the advice of a Council of Ministers who was responsible to the
legidature. However, inregard to the Governor-Generd’s‘ special responsibilities’,
he could act contrary to the advice given by the ministers.

Bi-cameral legisature: The Central Legislature was made bi-camera which
consisted of the federal assembly and Council of States. It also introduced bi-
cameraisminsix out of eleven provinces, such asAssam, Bombay, Bengd, Madras,
Bihar, and the United Province. However, thelegidative powersof the central and
provincial legidatureshad variouslimitationsand neither of them had thefeatures of
asovereignlegidature.

Federal Legidlature needed to comprise two houses: The Council of State
(Upper House) and the Federal Assembly (Lower House). The Council of State
was required to have 260 members, out of which 156 needed to be elected from
British Indiaand 104 to be nominated by therulersof princely states. The Federa
Assembly wasrequired to include 375 members, out of which 250 memberswere
required to be elected by the L egid ativeA ssemblies of the British Indian provinces
and 125 to be nominated by therulersof princely states.

Division of powers between Centre and provinces. The legislative powers
were divided between the provinces and the centreinto three lists—the Federal,
Lig, theProvincid List, and the Concurrent List. Therewasaprovisonfor Residuary
Subjectsalso. The Federal List for the Centre consisted of fifty-nineitemssuch as
Externd Affairs; Currency and Coinage; Nava, Military and Air forces,; and Census.
TheProvincia List consisted of fifty-four itemswhich dealt with subjectssuch as
Police, Provincia Public Servicesand Education. The Concurrent List comprised
thirty-six items dealing with subjects like Criminal Law and Procedure, Civil
Procedure, Marriage and Divorces, and Abortion. The Residuary powersweregiven
to the Governor-General. He was empowered to authorize the Federal or the
Provincia Legidature to ratify alaw for any matter if not listed in any of the
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LegidativeLists. The provinceswere, however, given autonomy with respect to
subjectsdelegated to them.

Other salient features of the Government of IndiaAct, 1935 were:

e TheCentral Legidature wasempowered to passany bill though the bill
required the Governor-General’s approval before it became law. The
Governor-General too had the power to passordinances.

¢ Thelndian Council wasremoved. Initsplace, few advisorswere nominated
to assist the Secretary of State of India.

e TheSecretary of Statewasnot allowed to interferein the governmental
mattersof Indian Ministers.

¢ Sind and Orissawere created astwo new provinces.

e One-third of members could represent the Muslim community in the
Centra Legidature.

¢ Autonomousprovincia governmentswereset upin eeven provincesunder
ministrieswhich were accountableto legidatures.

e Indiawas separated from Burmaand Aden.

¢ TheFederal Court wasestablished inthe Centre.

e TheReserveBank of Indiawas established.

TheIndian National Congressaswell asthe Muslim League were strictly
against theAct but they participated in the provincial el ections of 1936-37, which
were held under stipulations of the Act. At the time of independence, the two
dominionsof Indiaand Pakistan accepted theAct of 1935, with few amendments,
astheir provisona congtitution.

1.2.7 Government of India Act, 1947

TheIndian IndependenceAct, 1947 wasthe |legislation passed and enacted by the
British Parliament that officially announced the Independenceof Indiaand thePartition
of India. Thelegidation of the Indian IndependenceAct was designed by Clement
Attlee. Thelndian politica parties, theIndian Nationa Congress, theMudim League
and the Sikh community cameto an agreement on thetransfer of power fromthe
British Government to the independent Indian Government, and the Partition of
India. TheAgreement was made with L ord M ountbatten, which wasknown asthe
3June Plan or Mountbatten Plan.

TheIndian IndependenceAct, 1947 can beregarded asthe statute ratified by
the Parliament of the United Kingdom propagating the separation of Indiaalong
with theindependence of the dominionsof Pakistanand India.

Events Leading to the Indian Independence Act
(& 3 June Plan: On 3rd June 1947, a plan was proposed by the British
Government that outlined thefollowing principles:

e The principle of Partition of India was agreed upon by the British
Government.

e Thesuccessivegovernmentswereallotted dominion status.



(b) Attlee’sAnnouncement: On 20th February 1947, the Prime Minister of
UK, Clement Attlee announced:
(i) Latest by June 1948, the British Government would endow absolute
sdlf-government to British India.

(ii) After decidingthefind transfer date, thefuture of princely stateswould
be decided.

TheIndian IndependenceAct, 1947 cameinto inception from the 3rd June
Man.

Structure of theAct
e 20sections
e 3schedules

Thelndian IndependenceBill wasformally introduced inthe British Parliament
on 4 July 1947 and received theroyal assent on the 18 July 1947. It removed all
limitationsupon the respons blegovernment (or theelected legidature) of thenatives.
It said that until they devel oped their own Consgtitutions, their respective Governor-
Generals and Provincial Governors were to enjoy the same powers as their
counterparts in other dominions of the Commonwealth. It meant that Indiaand
Pakistan would becomeindependent from 15 August 1947.

CHECK Y OUR PROGRESS

1. How cantheBritishrulein Indiabe categorized?
2. What provision did the Government of IndiaAct, 1858 make?
3. What led to theformation of the Indian National Congressin 1885?

1.3 COMPOSITION AND ROLE OF THE
CONSTITUENT ASSEMBLY

Theideaof making the Congtitution cannot beattributed to the Congtituent Assembly
alone. It needsto be seen from the evol utionary perspective. The adoption of the
famous Motilal Nehru Resolution in 1924 and 1925, on national demand, wasa
historic event. It is because the central legislature had, for thefirst time, lent its
support to the growing demand of the future Constitution of India. It also agreed to
the opinion that the Congtitution of Indiashould beframed by Indiansthemselves. In
November 1927, the Simon Commission was appointed without any Indians
representedinit. Therefore, all-party meetings, held at Allahabad, voi ced the demand
for theright to participatein the making of the Constitution of their country.

Earlier on 17 May 1927, at the Bombay session of the Congress, Motilal
Nehru had moved aresolution. Theresol ution called upon the CongressWorking
Committeeto framethe Congtitutionfor Indiain consultation with theel ected members
of thecentral and provincid legidatures, and theleadersof political parties. Adopted
by an overwhel ming majority with amendments, it wasthisresol ution onthe Swarg)
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Congtitution whichwas|ater restated by Jawaharlal Nehruin aresol ution passed by
the Madras Session of the Congress on 28 December 1927.

Indl-party conferencein Bombay on 19 May 1929, acommitteewasappointed
under the chairmanship of Motilal Nehru. Thecommittee established the principles
of the Constitution of India. The Report of the Committee, which was submitted on
10August 1928, later became famousasthe Nehru Report. It wasthefirst attempt
by Indiansto framethe Constitution for their country.

The Report depi cted the perception of themodern nationdists. It also provided
an outline of the Constitution of India. The outline was based on the principles of
dominion status and it suggested that the government should be made on the
parliamentary pattern. The Report asserted the principlethat sovereignty belongsto
Indians. Itlaid down aset of fundamental rightsand provided for afederal system
with maximum autonomy granted to the units. Theresiduary powersweregivento
the central government.

A broad parliamentary systemwith government responsibleto the parliament,
achapter onjustifiable Fundamenta Rightsand Rightsof Minoritiesenvisagedin
the Nehru Report in 1928 largely embodied the Constitution of the independent
India

TheThird Round Table Conferenceissued aWhite Paper outlining the British
Government’s proposal for Constitutional reformsin India. However, the joint
parliamentary committees, which examined thisproposal, observed that * aspecific
grant of constituent power to authoritiesin Indiaisnot at the moment apracticable
proposition’. Initsresponse, the CongressWorking Committeein June 1934 declared
that the only satisfactory aternativeto the White Paper wasthat the Constitution be
drawn out by the Constituent Assembly. They demanded that the members of the
Condtituent Assembly be elected on the basis of adult suffrage. Significantly, this
wasthefirst timethat adefinite demand for a Constituent Assembly wasformally
put forward.

Thefailure of the Simon Commission and the Round Table conference gave
riseto theratification of the Government of IndiaAct, 1935. The Congressinits
Lucknow SessioninApril 1936 adopted aresolution in which it declared that no
Condtitutionimposad by anoutsdeauthority shal beacceptableto India Theresolution
asserted that it hasto beframed by an Indian Constituent Assembly elected by the
people of Indiaon the basis of adult franchise. On 18 March 1937, the Congress
adopted another resol ution in Delhi which asserted these demands.

After the outbreak of the Second World War in 1939, the demand for a
Constituent Assembly wasreiterated in along statement issued by the Congress
Working Committee on 14 September 1939. Gandhi wrotean articleintheHarijan
on 19 November 1939, inwhich heexpressed theview that the Constituent Assembly
aonecan produceaCondtitutionfor thecountry whichtruly and compl etely represents
thewill of Indians. It declared that the Congtituent A ssembly wasthe only way out
to arriveat the solution of communal and other problemsof the country. Thedemand
waspartially considered by the British Government inthe* August Offer of 1940’



InMarch 1942, the British Government sent the Cripps Missionto Indiawith
adraft declaration which needed to beimplemented at the end of the Second World
War. Themain proposalsof theMissionwere: (i) the Congtitution of Indiawasto be
framed by an e ected Constituent Assembly of thendian people; (ii) the Congtitution
should give dominion status to India, i.e., equal partnership of the British
Commonwedlth of Nations; (iii) there should be an Indian union, comprising al the
provincesand Indian states; and (iv) any province or Indian state, which was not
prepared to accept the Congtitution would befreeto retainits Congtitutional position
existing at that time. With such provinces, the British Government could enter into
Separate Congtitutional arrangements.

However, the Cripps Mission wasafailure and no stepsweretaken for the
formation of the Constituent Assembly until theWorld War in Europe cameto an
end in May 1945. In July, when the new labour government came to power in
England, Lord Wavell affirmed that His Majesty’s intention was to convene a
Constitutional making body assoon aspossible.

In 1946, the British Cabinet sent three members, including Crippsto make
another serious attempt to solve the problem. However, the Cabinet delegation
rejected the claim for aseparate Constituent Assembly and aseparate statefor the
Mudims. It forwarded thefollowing proposals.

(i) Therewould beaUnion of India, comprising both British Indiaand
states, and having jurisdiction over the subjectsof foreign affairs, defence
and communications. All resduary powerswould belong to theprovinces
and the states.

(i) The Union should comprise an executive and a legislature having
representativesfrom the provinces and states.

To explain the actual meaning of the clauses of the proposal s of the Cabinet
Mission, the British Government published thefollowing statement: On 6 December
1946 * Should a Constitution come to be framed by the Constituent Assembly in
whichlarge section of the Indian population had not been represented? HisMgesty’s
government would not consider imposing such aConstitution upon any restrictive
part of the country.’

The British Government for thefirst time pondered over the likelihood of
forming two constituent assemblies and two states. The Cabinet Mission
recommended a basic framework for the Constitution and laid down a detailed
procedureto befollowed by the Constitution making body. Inthe election for the
296 seats, the Congresswon 208 seatsincluding all the General seatsexcept nine.
TheMuslim Leaguewon 73 seats.

With the Partition and independence of the country on 14 and 15 August
1947, the Constituent Assembly of Indiawas said to have become free from the
fetters of the Cabinet Mission Plan. Following the acceptance of the plan of 3June,
the membersof theMudim L eaguefrom the Indian dominion also took their seatsin
theAssembly. Therepresentatives of someof the Indian states had aready entered
the Assembly on 28 April 1947. By 15 August 1947, most of the states were
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represented intheAssembly and the remaining states al so sent their representatives
indue course. The Constituent Assembly, thus, became abody fully representative
of the statesand provincesin India, freefrom external authority. It could change
any law made by the British Parliament.

1.3.1 Composition of the Constituent Assembly

The Congtituent Assembly wasfirst held on 9 December 1946. It included provinces
comprising Pakistan and Bangladesh today, and represented the princely states of
Indiaaswell. Further, the del egationsfrom provinces of Sind, East Bengal, West
Punjab, Baluchistan and the North West Frontier Provincein June 1947 formed the
Congtituent Assembly of Pekistan in Karachi. After Indiabecameindependent, the
Constituent Assembly becamethe Parliament of India. The Constituent Assembly
wasindirectly elected by the Provincial Legislative Assembly members (Lower
Houseonly), asper the scheme of the Cabinet Delegations. The prime features of
the schemewere:

¢ Every Indian state or group of statesand the province were all otted aspecific
number of seatsrelativeto their populations respectively. Dueto this, the
provinces were needed to elect 292 members and the Indian states were
assigned aminimum number of 93 seats.

e Each provincial seat wasdistributed amongst three major communities—
Musdlim, Sikh and Generd proportional to their respective populations.

¢ WithintheProvincia LegidativeAssembly, each community member eected
his own representatives through proportional reorientation with single
transferablevote.

¢ Thesdlection method for Indian representatives had to be determined through
conaultation.

Indl, the Congtituent Assembly wasto have 389 membersbut Mudim League
boycotted theAssembly. Only 211 membersattendeditsfirst meeting on 9 December
1946. Apart from that, the Partition Plan of 3 June 1947 gaveriseto the setting up of
aseparate Congtituent Assembly for Pakistan. Therepresentativesof Bengal, Punjab,
Sind, North Western Frontier Province, Baluchistan, and the Sylhet district of Assam
hadtojoin Pakistan. Duetothis, on 31 October 1947, when the Condgtituent Assembly
reassembl ed, the House membership was|essened to 299. Out of these, 284 members
wereactually present on 26 November 1949 and signed the Constitutionto regard it
asfinally passed.

1.3.2 Committees to Draft a Constitution

Thesdient principlesof the proposed Condtitution wereoutlined by variouscommittees
of the Assembly. There were twenty-two major committees formed by the
Condtituent Assembly to handle different tasks of the making of the Constitution.
Out of these, ten focused on procedural affairs and twelve on substantive affairs.
Thereportsof these committees created thebasisfor thefirst draft of the Congtitution.



Committees on Procedural Affairs
The committeeson procedure affairswere:
(i) The Steering Committee (Chairman: Dr K.M. Munshi)
(i) TheRulesof Procedure Committee (Chairman: Dr Rgjendra Prasad)
(i) TheHouse Committee
(iv) TheHindi-trandation Committee
(v) TheUrdu-trandation Committee
(vi) TheFinanceand Staff Committee
(vii) ThePressGallery Committee
(viii) The Committee based on theIndian IndependenceAct of 1947
(iX) TheOrder of BusinessCommittee
(X) TheCredentiad Committee

Committees on Substantial Affairs
The committeeson Substantial affairswere:
(i) TheDrafting Committee (Chairman: B. R. Ambedkar)
(i) TheCommitteefor negotiating with States (Chairman: Dr RajendraPrasad)
(iif) The Union Congtitution Committee (Chairman: Jawaharlal Nehru)
(iv) TheProvincia Congtitution Committee (Chairman: Sardar Patel)
(v) A Specid Committeeto examinethe Draft Congtitution (Chairman: Sir Alladi
Krishnaswami lyer)
(vi) TheUnion Powers Committee (Chairman: Pandit Jawaharlal Nehru)
(vii) The Committee on Fundamental Rightsand Minorities (Chairman: Sardar
Peatel)
(viii) The Committee on Chief CommissionersProvinces
(ix) TheCommission of Linguistic Provinces
(X) AnExpert Committeeon Financia Provisions
(xi) Ad-hoc Committeeon Nationa Flag
(xii) Ad-hoc Committee on the Supreme Court
During itsentire sitting, the Constituent Assembly had 11 sessionsand 165
days of actual work. After three years of efforts, the historic document, i.e., the

Congtitution of thefree Indiawas adopted by the A ssembly on 26 November 1949.
It cameinto force on 26 January 1950.

Thedraft Constitution had 315 Articlesand 13 Schedules. Thefinal form of
the Constitution, asit was originally passed in 1949, had 395 Articles and eight
Schedules. Thisshowsthat the original draft had undergone considerable changes.
Infact, therewere over 7000 amendmentswhich were proposed to be madein the
Draft Constitution. Of these 2473 were actually moved, debated and disposed of . It
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was indeed agreat democratic exercise as discussion, debates and deliberation
were encouraged. Therewasa so agreat tolerance of criticism. It wastruly afull-
fledged democratic procedure which hel ped in the making of the Constitution.

CHECK YOUR PROGRESS

4. Fill intheblankswith appropriatewords
(@) The Constituent Assembly wasfirst held on

(b) was the Chairman of the Provincial Constitution
Committee.

5. Statewhether thefollowing statementsaretrueor false.
(a) TheCondtitution of freelndiawasadopted by the Constituent Assembly
on 26 November 1949.

(b) Dr Rajendra Prasad was the Chairman of the Rules of Procedure
Committee.

1.4 PHILOSOPHY OF THE CONSTITUTION

The Constitution of a country depictsthe basic structure of its political setup. A
Constitution generally providesfor a Preambl e which deal swith the purpose and
objectives of the framers of the Constitution. The spirit/philosophy of thelndian
Constitutionisclearly reflected in the Preamble of the Constitution.

1.4.1 Constitution of India

The Congtitution of | ndiawas made by the Congtituent Assembly which represented
nearly al shadesof opinionsexisting at that timein the country. Thefirst session of
the Constituent Assembly was held on 9 December 1946 and the assembly finally
passed the Constitution on 26 November 1949. However, the Constitution was
inaugurated only on 26 January 1950, which wasthe twentieth anniversary of the
day onwhichthelndian National Congressadopted the Resol ution on Purna Swaraj
and had ever since becomethe Republic Day of India.

Most members of the Constituent Assembly (e.g. Jawaharlal Nehru, Patel,
Azad, Ambedkar, Sitaramayya, Ayyar, N. G Ayyangar, etc.) belonged to an extremely
small, westernized professional middle-class, moulded by the 19th century English
education system and sustained aradical social perspective based largely onthe
European experience in the 20th century. Thiswas particularly true of those 20
member coregroup that comprised the most influential members of the Constituent
Assembly. Theideology of the membersof theAssembly clearly reflected onthe
Constitution of India. A study of the Constitution showsthat it embodiestheliberal-
democraticideology to avery large extent. However, the Congtitution al so depicts
dight sociaist and Gandhian leanings.

The members of the Assembly drafted the Constitution that expressed the
aspirationsof the nation. They skillfully selected and modified the provisionsthat



they borrowed from other Constitutions, helped by the experts. The Assembly
members aso applied to their task with great effectiveness two wholly Indian
concepts, consensus and accommodation. Accommodation was applied to the
principlesto be embodied in the Constitution. For example, India smembershipin
the Commonweal th reconciled theincompatibles of republicanism and monarchy.
The solution of the panchayat question was also based on accommodation.
Consensuswastheam of the decision-making process, the single most important
source of theAssembly’s effectiveness.

1.4.2 Important Features of the Constitution of India

Someimportant features of the Indian Congtitution are mentioned below:

1. Provision of adult franchise: The Congtituent Assembly adopted theprinciple
of adult franchisewith thefull belief that theintroduction of ademocratic
government onthebas sof adult suffragewill bring enlightenment and promote
thewell-being of the common man.

2. Fundamental Rights and Directive Principles: As Granville Austin
observes, thefundamental rightsand directive principlesof state policy are
the '’ conscience of the Congtitution’ of India. Fundamental rightsrecognize
theimportanceof theindividual. They arebasically political and civil liberties
of the citizens of India against the encroachment by the state. These are
justiciablerights, for if any of theserightsareviolated, the affected individual
isentitled to moveto the Supreme Court or the High Court for the protection
and enforcement of hisrights. The directive principles of state policy are
basi cally economic rightsand represent socialist objectives. They inscribe
the objectives of a modern welfare state as distinguished from a merely
regulatory or negative state. Itistheduty of the stateto follow these principles
bothin the matter of administration aswell asinthemaking of laws.

3. Secular state: By adding theword * secular’ to the existing description of
the country as a‘ Sovereign Democratic Republic’, in the Preamble, the
commitment to the goa of secularism hasbeen spelled out in clear terms.

4. Cabinet government: The Constitution establishes cabinet type of
government both at the centre and in the states.

5. Federal form of gover nment: The Constitution establishesafedera form
of government in Indiabut with astrong unitary bias. Though normally the
system of government isfederal, the Congtitution enablesthe federation to
transforminto aunitary state.

6. Singlecitizenship: All the Indians irrespective of their domicile enjoy a
snglecitizenship of India Theprincipleof singlecitizenshipwasprovided for
inorder to foster strong bond of social and political unity among the people of
India

7. Independent judiciary: The Supreme Court and the High Courtsof India
were made independent of theinfluence of the executive.
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8. Protection of minorities and provision of reservation: By providing
protection to theminority groupsin Indiaand by providing reservationtothe
SC/STs, the Constitution made the Indian state awelfare state.

Philosophy of the Constitution

ThePreambleto the Indian Constitution wasformulated in thelight of the* Objectives
Resolution” which was moved by Nehru on 13 December 1946 and almost
unanimously adopted on 22 January 1947. Also, the drafting committee of the
Constituent Assembly, after alot of deliberations, decided that the* Preamble stands
part of the Congtitution’.

1.4.3 Preamble of the Constitution

The Preambl eto the Constitution of Indiareads:

We, THE PEOPLE OF INDIA, having solemnly resolved to constitute India
intoaSOVEREIGN, SOCIALIST, SECULAR, DEMOCRATIC REPUBLIC and
to securetoitscitizens:

JUSTICE, socia, economic and political;
LIBERTY of thought, expression, belief, faith and worship;
EQUALITY of statusand opportunity; and to promotethemall;

FRATERNITY assuring thedignity of theindividua and theunity and integrity
of the nation;

IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day of
NOVEMBER, 1949 doHEREBY ADOPT, ENACT AND GIVETO OURSELVES
THISCONSTITUTION.

Thewordingsof the Preamble makeit clear that the basic taskswhich the
Constitution makers envisaged for the Indian state were to achieve the goal s of
justice, liberty, equaity and fraternity. These objectiveshe p usto decodethe messages
and mandates of our Congtitution in termsof our contemporary needsand futuristic

perspectives.
Amendment to the Preamble

By Section 2 of the Constitution (forty-second Amendment Act, 1976), two
amendmentswere madein the Preamble.

(a) Instead of * Sovereign Democratic Republic’ Indiawasdeclared * Sovereign
Socialist Secular Democratic Republic.’

(b) For thewords*Unity of the Nation’, thewords* Unity and Integrity of the
Nation’ wereinserted.

Explanation of the Preamble

A careful study of the Preamblerevealsthefollowing points:

(@) Sourceof theConstitution: Thefirst and thelast words of the Preamble,
i.e, “We, thepeopleof India ........... ‘adopt, enact and giveto ourselves



thisConstitution’ convey that the source of the Constitution isthe people of
India. The people haveformulated their Congtitution through the Constituent
Assembly which represented them.

(b) Natureof thelndian political system: The Preamble also discussesthe
nature of Indian political system. TheIndian polity issovereign, sociaist,
secular, democratic republic.

(i) Sovereign: After theimplementation of the Constitution on 26 January
1950, Indiabecame sovereign. It wasno longer adominion. Sovereignty
meansthe absence of external and internal limitationson the state. It
meansthat Indians have the supreme power in deciding their destiny.

(i) Socialist: After the forty-second Constitutional Amendment, the
Condtitution of Indiadeclaresitself asocidist polity. Thelndiansocidist
state aims at securing to its people ‘justice—socia economic and
political’. A number of provisionsinPart 1V of the Constitution dealing
withthe Directive Principlesof State Policy areintended to bring about
asocialist order of society.

(i) Secular: Secularismisanother aspect of the Indian polity which was
included by theforty-second Constitutional Amendment. Secularismin
Indiacontainsboth negative aswell aspositiveconnotation. Initsnegeative
connotation, it denotes absence of religiousdiscrimination by the State.
Positively; it meansright to freedom of religion. However, secularism
doesnot mean theright to convert from onereligion to another.

(iv) Demaocracy: The PreambledeclaresIndiato be ademocratic country.
The term ‘democratic’ is comprehensive. In its broader sense, it
comprises political, social and economic democracy. The term
‘democratic’ isused inthissensein the Preamble and callsupon the
establishment of equality of statusand opportunity.

Inanarrow political sense, it refersto theform of government, a
representative and respons ble system under which thosewho administer
the affairsof the state are chosen by the el ectorate and are accountable
to them.

(V) Republic: Lastly, the Preambledeclaresindiato bearepublic. It means
the head of the state is elected. The position is not hereditary. The
President of India, whoisthe head of the tate, iselected by an electoral
college.

(c) Objectives of the political system: The Preamble proceeds further to
definethe objectivesof the Indian political system. Theseobjectivesarefour
innumber: Justice, Liberty, Equality and Fraternity.

e Justice: Thetermimpliesaharmoniousreconciliation of individual
conduct withthegeneral welfareof thesociety. Inthelight of * Objectives
Resolution’ and the Preamble, theideaof socio-economicjusticesignifies
threethings:.

(i) Theessenceof socio-economicjusticeinacountry can bevalued
only intermsof positive, material and substantive benefitstothe
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working class, intheform of servicesrendered by thestate. Socio-
economic justice, in the negative sense, means curtailment of the
privilegesof thefortunatefew in the society, while positively, it
suggeststhat the poor and the exploited should havethefull right
and opportunity to riseto thehighest stationinlife.

(i) Socio-economicjusticeisquditatively higher than political justice.

(iif) Thedability of therulingauthority isreativetoitsability to promote
the cause of socio-economicjusticefor thecommon man. Onan
empty stomach, adult franchi se would soon become amockery.
Political justice too, would soon loseits significance if socio-
economicjusticeisnot forthcoming.

The objectivesto securejusticefor the citizens got concrete reflection
inthe provisionsof Chapterslli and 1V, namely, the Fundamenta Rights
and DirectivePrinciples.

e Liberty: Theterm‘liberty’ isusedinthe Preamblebothinthepositive
and negative sense. In the positive sense, it means the creation of
conditionsthat providethe essentia ingredientsnecessary for thefullest
devel opment of the personality of theindividual by providing liberty of
thought, expression, belief, faith and worship. Inthe negative sense, it
means absence of any arbitrary restraint on the freedom of individual
action.

o Equality: Liberty cannot exist without equality. Bothliberty and equality
are complementary to each other. Here, the concept of equality signifies
equdity of gatus, thestatusof freeindividua sand equality of opportunity.

e Fraternity: Findly, the Preambleemphasi zesthe objective of fraternity
inorder to ensure both the dignity of theindividua and the unity of the
nation. ‘ Fraternity’ meansthe spirit of brotherhood, the promotion of
whichisabsolutely essentia inour country, whichiscomposed of people
of many racesand religions.

e Dignity: Itisaword of moral and spiritua import andimposesamoral
obligation on the part of the Union to respect the personality of the
citizen andto create conditions of work whichwill ensure self-respect.

Theuseof thewords, unity andintegrity, has been madeto prevent tendencies
of regionaism, provincidism, linguism, communalism and secessionismand any other
separatist activity so that the dream of nationa integration onthelineson enlightened
secularismisachieved.

CHECK YOUR PROGRESS

6. TheCongtituent Assembly passed the Congtitution of Indiaon 26 November
1949. Then why wasthe Constitution inaugurated on 26 January 19507

7. What arethetwo amendments madeto the Preambl e to the Constitution?




1.5 FUNDAMENTAL RIGHTS AND DUTIES

Laski had rightly remarked that every stateisknown by therightsthat it maintains.
The Constitution of India, assuring the dignity of theindividual, provided for the
deepest meaning and essence and for the greatest motivation to incorporate
‘fundamental rights'. AsGranvilleAustin observed:

Thefundamental rights, therefore, wereto foster the social revolution
by creating a society egalitarian to the extent that all citizens were to
be equally free from coercion or restriction by the state or by society
privately. Liberty was no longer to be privilege of the few.

Theinclusion of achapter on fundamental rightsin the Constitution was
symbolic of thegreat aspirations of the Indian people. Infact, it istheserightsthat
offer themain justification for the existence of astate. Thedemand for aCharter of
Rightsin the Indian Constitution had its deep-seated rootsin the Indian National
Movement. It wasmost implicitintheformation of the Indian National Congressin
1885 that aimed at ensuring the samerightsand privilegesfor the Indiansthat the
British enjoyed intheir own country. However, thefirst explicitly and systematic
demand for fundamental rightsappeared inthe Congtitution of IndiaBill, 1895. This
bill wasalso known as Swarg) Bill of 1895. A series of Congress resol utionsthat
were adopted between 1917 and 1919 repeated the demands and claimsfor civil
rightsand equity of status. Following this, drafting of seven fundamental rightsunder
the Commonwealth of IndiaBill, 1925 took place.

The Congressalso passed aresolutionin Madrasin 1927 that declared that
the basis of the future Constitution of Indiamust be adeclaration of fundamental
rights. Thisdemand wasfurther reiterated in the Nehru Report of 1928. In March
1931, the Congress once again adopted a resolution on fundamental rights and
economic and socia changes. However, the Simon Commission had considered the
guestion but rejected it. The Government of IndiaAct, 1935 did not contain any
document pertaining to the declaration of rights. The next major document on rights
was the Sapru Report of 1945. On the side of the British, the various British
Congtitutional expertslike Wheare, Dicey, Jenningsand even Laski did not favour
theidea. It wasonly the Cabinet Mission Plan that conceded to the Indian demand
for aBill of Rightsfor thefirst time. Theinclusion of rightsinthe Congtitution vested
onthreemajor reasons:

(a) Tokeepacheck onthearbitrary action of the executive
(b) Toreachtothedesired goal of socio-economicjustice
(c) Toensuresecurity tominority groupsinindia

Thefina shepetothefundamenta rightswasgiven by theAdvisory Committee
for reporting on minorities, fundamental rightsand on thetriba and excluded aress,
under the chairmanship of Sardar Patel, which the Constituent Assembly accepted
and adopted to makeit Part 11 of the Constitution.

The pertinent question that ariseshereisastowhy therightsin Part 11 alone
are considered fundamental ? There are other rightsaswell that areimportant and
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evenjustifiable, for example, theright to vote under Article 325. Thejustification
goesthat therightsin Part 111 are:

(&) Morein consonancewith the natural rights
(b) Giftsof thestate
(c) Giftsof the Constituent Assembly

The Constitution of Indiacontained seven fundamental rightsoriginally. But
the Right to Property was repealed in 1978 by the Forty-Fourth Constitutional
Amendment bill during therule of the Janata Government. Thesefundamental rights
constitute the soul of the Constitution and thereby provide it a dimension of
permanence. These rights enjoy an esteemed position as all legislations have to
conformtotheprovisonsof Part 111 of the Congtitution. Not only this, itsremarkable
featureistheserightsencompassall thoserightswhich human ingenuity hasfound
to be essential for the devel opment and growth of human beings.

Thesalient features of the fundamental rightsare:

e Fundamental rightsareanintegral part of the Constitution and hence cannot
be atered or taken away by ordinary legislation. Any law passed by any
legidlaturein the country would be declared null and void totheextent itis
derogatory to therights guaranteed by the Constitution.

¢ Thechapter onfundamenta rightsinthe Congtitutionisthemaost comprehensve
and detailed one. It not only enumeratesthe fundamental rightsguaranteed to
the Indian citizens, but also provides comprehensive detail sof eachright.

¢ Fundamental rightsasembodied in our Constitution can bedivided into two
broad categories, namely, those which impose restrictions of negative
character on the state without conferring specid titleson thecitizens. There
arepodtiverights, which confer privilegesonthepeople, eg. Article 18 desires
the State not to confer any special titlesonthecitizens. Similarly, Article 17
abolishes untouchability. These can be easily categorized in the former
category. Right to liberty, equality or freedom to express or worship come
under the second category.

e Asbeingjudtifiable, if any of theserightsareviolated, the affected individua
isentitled to movethe court for the protection and enforcement of hisrights.
The Supreme Court may declare alaw passed by the Parliament or a State
Legidaturein Indiaor the ordersissued by any executive authority asnull
andvoid, if these arefound to beincons stent with therights.

¢ Thelndian Constitution does not formulate fundamental rightsin absolute
terms. Every right is permitted under certain limitations; and reasonable
restrictionscan beimposed at any timeinthelarger interestsof thecommunity.
Insome cases, redtrictionshave beenimposed by the Condtitutionitself. Article
19, for example, guaranteesto al citizens, freedom of speech and expression.

¢ During the operation of an Emergency, the President may suspend all or any
of the fundamental rights and may also suspend the right of the peopleto
move the High Courts and the Supreme Court for the enforcement of the
fundamental rights. When aNational Emergency isdeclared under Article



352 on account of war or external aggression, fundamental right to freedom
guaranteed under Article 19 stands automatically suspended under Article
358. The President isalso empowered under Article 359 to suspend, by order,
the enforcement of other fundamental rights aso, during the period of
Emergency.

e Someof thesefundamentd rightsare only guaranteed to thecitizensof India,
whiletherightsrelating to protection of life, freedom or religion, right against
exploitation are guaranteed to every person whether he/sheisacitizen or an
alien to the country. This means that our Constitution draws adistinction
between citizensand diensinthe matter of enjoyment of fundamenta rights.

¢ The chapter on fundamental rightsis not based on the theory of natural or
unremunerated rights. The Indian Courtscannot enquireinto any fundamental
right that isnot enumerated in the Constitution.

¢ Thefundamenta rights can be amended but they cannot be abrogated because
that will violatethe basic structure of the Constitution.

¢ They expresdy seek to strike abal ance between written guarantee of individua
rightsand the collectiveinterests of the community.

The Congtitution classifiesfundamental rightsinto six categories:
e Righttoequality (Articles14-18)
e Righttofreedom (Articles19-22)
¢ Rightagaingt exploitation (Articles25-28)
¢ Righttofreedom of religion (Articles25-28)
¢ Cultura and educational rights (Articles29-30)
¢ Rightto Congtitutiona remedies(Article 32)

1.5.1 Right to Equality

Article 14 declaresthat the state shall not deny any person the equality beforethe
law or theequa protection of lawswithintheterritory of India. Asinterpreted by the
courts, it meansthat though the state shall not deny to any person equality before
law or theequal protection of law, it shall havetheright to classify citizens, provided
that such aclassificationisrational and isrelated to the object sought to be achieved
by the law.

Equality beforelaw: Equaity beforelaw doesnot mean an absoluteequality
of menwhichisphysicaly impossible. It meansthe absence of specid privilegeson
grounds of birth, creed or the like in favour of any individual. It also states that
individualsare equally subjected to theordinary lawsof theland.

Equal protection of laws: This clause has been taken verbatim from the
X1V amendment to the American Constitution. Equal protection meanstheright to
equal trestment in similar circumstancesboth with regard to thelega privilegesand
ligbilities. In other words, there should be no discrimination between one person and
another, if their position isthe samewith regard to the subject matter of legidation.
The principleof equa protection doesnot mean that every law must haveauniversa
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application for al persons, who are not by nature, circumstance or attainments
(knowledge, virtueor money) inthesame position asothers. Varying needsof different
classesor personsrequire separate treatment and alaw enacted with thisobject in
view isnot considered to beviolative of equa protection. The Constitution, however,
doesnot stand for absolute equality. The state may classify personsfor the purpose
of legidation. But thisclassification should be on reasonabl egrounds. Equal protection
hasreferenceto the personswho have same nature, attainments, qualificationsor
circumstances. It meansthat the state is debarred from discriminating between or
amongst the same class of persons in so far as special protection, privileges or
liabilitiesare concerned. Thus, equal protection doesnot requirethat every law must
bedll-embracing, dl-inclusiveand universally applicable.

Prohibition of Discrimination (Article 15)

Article 15(1) prohibitsdiscrimination on certaingrounds. It declares, ‘ The state shall
not discriminate against any citizen on ground of religion, race, caste, sex, place of
birth or any of them.” Thisdiscrimination isprohibited with regard to * (a) accessto
shops, public restaurants, hotelsand places of public entertainment; or (b) the use of
wells, tanks, bathing ghats, roadsand places of public resort maintained wholly or
partly out of statefundsor dedlicated to the use of the general public’. Article 15 has,
however, to notable exceptionsinitsapplication. Thefirst of these permitsthe state
to make pecia provisionfor the benefit of women and children. The second alows
the state to make any special provision for the advancement of any socially and
educationally backward class of citizens or for scheduled castes and scheduled
tribes. The special treatment meted out to women and childrenisinthelarger and
long-term interest of the community itself. The second exception was not in the
origina Constitution, but waslater on added toit asaresult of the First Amendment
of the Congtitutionin 1951. Whilefreedom contained inArticle 14 isavailabletoall
persons, that inArticlel5isavailable only tothecitizensand, therefore, it cannot be
invoked by non-citizens.

Article 15(2) proclaimsthat no citizen shall, on groundsonly of religion, race,
caste, s=2x and placeof birth be subject to any disability, liability, restriction or condition
withregardto:

e Access to shops, public restaurants, hotels and places of public
entertainment

e Theuseof wells, tanks, bathing-ghats, roadsand places of public resort,
maintained wholly or partly out of state funds or dedicated to the use of
thegeneral public

The prohibitioninthisclauseislevelled not only against the state but also
against private persons.

Article15(3) providesthat the state shall befreeto makeany specia provison
for women and children. Thissub-articleisin the nature of an exceptioninfavour of
women and children. Thus, the provision of free education for children up to a
certain age or the provision of special maternity leave for women workersis not
discrimination. However, discrimination in favour of women in respect of political



rightsisnot justified, aswomen are not regarded as abackward classin comparison _Framing of the
to men for specia political representation. Indian Constittion

Article 15(4) allowsthe stateto make special provision for the advancement
of any socidly and educetionadly backward classesof citizens, including the scheduled
castes and the scheduled tribes. The stateis, therefore, free to reserve seats for NOTES
theminthelegidature and the services. ThisArticleonly alowsthe stateto make
specia provisionsfor these classes. Inserted under Ninety-Third Constitutional
Amendment Act, this clause conferred on the state the power to make any special
provision by law for the advancement of any socially and educationally backward
classor for the scheduled castes or the scheduled tribesin so far as such special
provisionsrelate to their admission to educational institutionsincluding private
educationd ingtitutions, whether aided or unaided by the sate, other than theminority
educationd ingditutions.

Equality of Opportunity (Article 16)

Article16(1) reads. ‘ There shal beequality of opportunity for all citizensin matters
relating to employment to any officeunder thestate.” It conferson every citizen, a
right to equality of economic opportunity, and subsequently providesthat no citizen
shall bediscriminated against in thisrespect on groundsonly of religion, race, caste,
descent, place of birth or any of them. However, an equality of opportunity isonly
between equals, i.e. between personswho are either seeking the same employment
or have obtained the same employment. In other words, equality meansequality
between members of the same class or employees, and not between members of
different classes.

Article16 (2) reads. ‘ No citizen shdl, on groundsonly of religion, race, caste,
sex, descent, place or birth, residence or any one of them be ineligible for or
discriminated against in respect of any employment or officeunder the state.’

Article 16 (3) saysthat the President is competent to allow statesto make
residency asanecessary qualificationin certain servicesfor ensuring efficiently of
work.

Article 16 (4) dlowsthe stateto reserve appointmentsin favour of abackward
classof citizenswhich initsopinionisnot adequately represented in the services
under the state. The Supreme Court had held that such reservation should generaly
belessthen 50 per cent of thetotal number of seatsin aparticular service. Over and
above the minimum number of reserved seats members of backward classesare
freeto compete with others and be appointed to non-reserved seats, if otherwise,
they aredligible on merit.

Article16 (5) dlowsthegtateto providethat in case of gppointment tordigious
offices, or officesinreligiousingtitutions, the candidates shall possesssuch additiona
qualificationsor be membersof that religiousingtitution. Thisisan exceptiontothe
genera rulethat the state shall not discriminate on ground of religionin providing
equal economic opportunitiesto thecitizens.

AlthoughArticle 16 guarantees equality of opportunity in mattersof public
employment for dl citizensandisexpected to provideabulwark against consderations
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of caste, community and religion, theresult so far hasbeen far from satisfactory.

Social Equality by Abolition of Untouchability (Article 17)

Compl ete abolition of untouchability was one of theitemsin MahatmaGandhi’s
programmefor socid reform. The present Articleadoptsthe Gandhianideal without
any qualification in abolishing untouchability and inforbidding itspractice. It a so
declaresthat the enforcement of any disability arising out of untouchability shall be
an offence punishablein accordance with law.

The practice of untouchability isadenia of human equality inan acuteform.
In pursuance of Article 17, the Parliament has enacted the Untouchability Offences
Act, 1955, whichwaslater amendedin 1976. It prescribes punishment for the practice
of untouchability, inany form, uptoafineof ¥ 500 or animprisonment of 6 months
or both, depending upon the seriousness of the crime.

Social Equality by Abolition of Titles (Article 18)

Article18isaradical application of the principle of equality it seeksto prevent the
power of the stateto confer titlesfrom being abused or misused for corrupting the
publiclife, by creating unnecessary classdivisionsin the society. The object of the
Articleisto prevent thegrowth of any nobility inIndia. Cresation of privileged classes
iscontrary to theequality of statuspromised to al citizensby the Preambleto the
Condtitution.

Article 18(1) declares:. * Notitle, not being amilitary or academic distinction
shall be conferred by the state' . It meansthat no authority in Indiaiscompetent to
confer any title on any person, excepting the academic title, or military titles of
genera, Maor or Captain. Article 18(2) prohibitsthecitizensof Indiafromreceiving
any titlefrom any foreign state. Thisisan absolute bar. Onethe other hand, Article
18(3) prohibitsthe citizensfrom accepting any titlefrom any foreign state without
the consent of the President of India, if and so long they are holding any office of
profit or trust under the state. And, Article 18(4) prohibits both the citizens and
aliens, who are holding any office of profit or trust under the state from accepting
any present, emolument or office of any kind, from or under any foreign State.

Article 18, however, does not prohibit the institutions other than the state
from conferring titlesof honoursby way of honouring their |eaders or men of meit.
1.5.2 Right to Freedom (Articles 19, 20, 21 and 22)

Article 19 of the Constitution guarantees seven civil freedomstothecitizensasa
matter of their right. Included in Clause 1 of Article 19, thesefreedoms are:

¢ Freedom of speech and expression

¢ Right to assemble peacefully and without arms

¢ Right toform associationsor unions

¢ Right to movefreely throughout theterritory of India

¢ Right toresideand settlein any part of theterritory of India



¢ Right to practice any profession, or to carry on any occupation, trade or
business

Freedom of Speech and Expression

The safeguarding of thefreedom of speech and expressionisessential to allow men
to spesk asthey think on mattersvita to them, and a so to exposefa sehood. Freedoms
of speech and expression lie at the foundation of all democratic organizations, for
without political discussion, no political educationispossible.

Freedom of expression inthisclause meansright to expressone’ sconvictions
and opinionsfreely by word of mouth, writing, printing, pictureor any other manner
addressed to the eyes or ears. It, thus, includes not only the freedom of press but
also the expression of one' sideasin any other form.

Freedom of speech and expression also includesthe freedom not to speak.
Thus, thefreedomto remain slentisincluded in thisfreedom. However, anindividua
isnot freefromthe obligation of giving evidencein thejudicial proceedings subject
to Congtitutional and statutory provisions.

Asamended by the First and the Sixteenth Amendment Acts, Clause 2 of
Article 19(1)(a) entitlesthe state to impose restrictions on any one or moreof the
following grounds.

e Sovereignty and integrity of India

e Security of thestate

o Friendly rdationswithforeign states
e Publicorder

e Decency or mordity

e Contempt of court

e Defamation

¢ Incitement to an offence

Right of Peaceful Unarmed Assembly

Article 19 (1)(b) guaranteesto every citizen theright to assembl e peaceably and
without arms. Thisright issubject to thefollowing limitations:

e Assembly must be peaceful
e Assembly must be unarmed
e Must not beinviolation of public order

Freedom of Association and Unions [Articles 19 (1) and (4)]

Article 19(1)(c) guaranteesto all citizenstheright to form associationsand unions,
the formation of which is vital to democracy. If free discussion is essential to
democracy, nolessessentia isthefreedomtoform politica partiesto discussquestions
of publicimportance. They are essential asmuch asthey present to the government
alternative solutionsto political problems. Freedom of association isnecessary not
only for political purpose but also for the maintenance and enjoyment of the other
rightsconferred by the Constitution.
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In short, thefreedom of association includestheright to form an association
for any lawful purpose. It also includestheright to form trade union with the object
of negotiating better conditions of servicefor the employees.

Clause4 of theArticle 19 empowersthe state to make reasonabl e restrictions
uponthisright on groundsonly of:

e Sovereignty and integrity of India

e Publicorder

e Mordity
Freedom of M ovement and Residence

Articles19(1)(D) and (E) guaranteeto dll citizenstheright to movefredy throughout
theterritory of Indiaand to reside and settlein any part of the territory of India.
These freedoms are aimed at the removal of al hindrancesin the enjoyment of
theserights.

Thefreedom of movement of acitizen hasthree aspects:
¢ Freedomto movefrom any part of hiscountry to any other part
e Freedomto move out of hiscountry
e Freedomtoreturnto hiscountry from abroad

The second of these provisionsis not guaranteed by our Constitution asa
fundamental right and has been |eft to be determined by Parliament by law.

Freedom of movement and residenceis subject to restrictions only on the
following grounds.

e Intheinterest of any scheduled tribes
¢ Intheinterest of thegenera public, i.e. public order morality and health

Freedom of Profession

Article 19(2)(f) guaranteesto al citizensright to practiceany profession or to carry
on any occupation, trade or business. Thefreedom of profession, trade or business
meansthat every citizen hastheright to choose hisown employment, or take up any
trade, subject only to thelimitationsmentioned in Clause (6).

Theright issubject to reasonabl e restrictions, which may beimposed by the
dateintheinterest of generd public. Thestatemay prescribe professiona or technical
qualifications necessary for carrying on any business, trade or occupation. It also
hastheright itself, or through acorporation, to carry on any occupation, trade or
businessto the complete or partial exclusionor private citizens.

Protection in Criminal Convictions (Article 20)

Article 20 (1) declaresthat * aperson cannot be convicted for an offence that was
not aviolation of law in force at the time of the commission of the act., nor be
subjected to apenalty greater than that which might have been inflicted under the
law inforceat thetime of the commission of the offence.” Clause 2 declares. ‘No
person shall be prosecuted and punished for the same offence more than once.’
And, Clause 3 saysthat ‘ no person accused of any offence shall be compelledto be
awitnessagainst himsalf.’



Right to Life and Personal Liberty (Article 21)

Article 21 saysthat no person shall bedeprived of hislife or persona liberty, except
according to procedure established by law. The object of thisArticleisto serveasa
restraint upon the executive, so that it may not proceed against thelife or persona
liberty of theindividual, except under the authority of somelaw and in conformity
with the procedurelaid downtherein. ThisArticlecan beinvoked only if apersonis
detained by or under the authority of the state. Violation of theright to personal
liberty isnot enforceablewhen it isviolated by aprivateindividual, and then the
remedy liesinthe Constitutional law.

Furthermore, the Supreme Court on variousoccasionsruled that theexpression
‘life’ inArticle 21 doesnot connote merely physical or animal existence, but includes
theright to livewith human dignity and all that goesaong withiit, namely, the bare
necessitiesof life.

Right to Information

Asinterpreted by the Supreme Court, theright to information flowsfromArticle
19(1)(a) of the Constitution. Concerned Bill, however, was introduced in the
Parliament asFreedom on Information Bill, 2002 which dong with certainrestrictions
madeit mandatory for the government to provideinformation pertaining to public
sphere. Thisright of information wasfurther illustrated by the Supreme Court, which
held that ‘ avoter hasafundamental right to know the antecedents of acandidate’ .
Accordingly, Supreme Court struck down some parts of Representation of People
(Amendment) Act, 2002 by making aclear distinction between the Constitutional
right of avoter and hisrightsunder general laws. The Court declared that voter’s
fundamental right to know the antecedents of acandidateisindependent of statutory
right under election law.

Right to Education (Article 21(a))

Under Eighty-SixthAmendment Act 2002, right to education wasprovided. For this
purpose anew Articlein Part 111 was inserted and two Articlesin Part IV were
amended. The newly inserted Article 21(a) declared that * The state shall provide
free compul sory education to al children of the age of 614 yearsin such manner as
the state may, by law, determine.’

Protection against Arrest and Detention (Article 22)

Article22 hastwo parts: Part | consistsof Clauses 1 and 2, and dealswith therights
of personsarrested under theordinary criminal law. Part || consistsof Clauses3—7
and deal swith theright of personswho are detained under thelaw of preventive
detention.

Clauses 1 and 2 of thisArticlerecognizethefollowing rights of the persons
arrested under ordinary criminal law:

e Thearrested person shall, as soon aspossible, beinformed of the grounds of
hisarrest. Thearrested person will bein apositionto makean application to
the appropriate court for bail, or moveto the High Court, for thegrant of the
writ of habeas corpus.
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e Thesecond protection granted by Clause 1 isthat the arrested person shall
be given the opportunity of consulting and of being defended by the legal
practitioner of hischoice. Thisclause confersonly right to engage alawyer.
It does not guarantee theright to be supplied with alawyer, free of charge,
nor doesit guaranteetheright to engage alawyer who hasbeen disqualified
to practice under thelaw.

¢ Clause?2 declaresthat the arrested person shall be produced beforethe nearest
magistrate within 24 hours of his arrest, excluding the time necessary for
journey from the place of arrest to the court of the magistrate.

Preventive Detention

Clause 3 of Article 22 constitutes an exceptionto Clauses 1 and 2. Theresult isthat
enemy-diens(i.e. foreignersbel onging to the courtierswhich arethe enemies of the
state) and other persons who are detained under the law of preventive detention
have neither the right to consult nor to be defended by alegal practitioner.

Clause4 requiresthat aperson may bedetained under the Preventive Detention
Act for 3months. If apersonisto bedetained for morethan 3 months, it can beonly
inthefollowing cases.
e Wheretheopinion of anAdvisory Board, constituted for the purpose has
been obtained within 10 weeksfrom the date of detention
¢ Wherethepersonisdetained under law made by the Parliament for this
Clause5 consderstwo things, namely:
0 That the detainee should be supplied with the grounds of the order of
detention
0 That heshould be provided with the opportunity of making representation
against that order to the detaining authority for the consideration of the
Advisory Board.

Clause 6 declares that the detainee cannot insist for the supply of all the
facts, which means evidence and which the government may not consider in public
interest. In this context, the Supreme Court has held that an order of detentionis
malafide, if it is made for a purpose other than what has been permitted by the
legidature.

Clause7 of thisArticle givesexclusive power to the Parliament to:
¢ Prescribethe circumstancesunder which and the casesin which aperson
may be detained for morethan 3 monthswithout obtai ning the opinion of
thean Advisory Board
e Theperiod of such detention (whichit hasdetermined to be not morethan
twelve months); and

e Theprocedureto befollowed by anAdvisory Board
The Preventive Detention Act, 1950 was passed by the Parliament, which
initialy constituted thelaw of Preventive Detention in India. TheAct wasamended

7times, eechfor aperiod of 3years. Therevival of anarchist forcesobliged Parliament
to enact anew Act, named The Maintenance of Internal Security Act (MISA)in



1971, having provision broadly smilar to those of Preventive Detention Act of 1950. _Framing of the
In 1974, Parliament passed the Conservation of Foreign Exchange and Prevention Indian Constittion
of SmugglingActivitiesAct, 1974 (COFEPOSA) as an economic adjunct of the

MISA. MISA wasrepealedin 1978, but COFEPOSA till remainsinforce. Further,

in 1980, National Security Act (NSA) was enacted. According to the NSA, the NOTES
Maximum period for which aperson may be detained shall be 6 monthsfrom the
date of detention. Next in the series was Essential Services Maintenance Act
(ESMA), 1980, and also the Prevention of Black Marketing and Mai ntenance of
Suppliesof Essential CommoditiesAct, 1980 which empowered the government to
ban strikes, lockouts and lay-offs and gave powersto dismissstrikersand erring
employees, arrest themwithout warrant, try them summarily, imposefineandimprison
them. An upsurgeinterrorist activities, further, compelled the government to enact
TheTerrorist and DisruptiveActivities (Prevention) Act (TADA), 1985, which, in
fact, empowered theexecutivefor suppression of al kind of dissent and waswidely
criticized for being undemocratic. Inthewake of intensified terrorist activitiesin
many partsof the country, Vaj payee government was compelled with yet another
enactment in 2002, named as Prevention of TerrorismAct (POTA), which hasbeen
criticized for itsprobable misuse.

1.5.3 Right against Exploitation (Articles 23 and 24)

Clause 1 of Article 23 prohibitstraffic of human beings, begarsand other similar
formsof forced labour, and makesthe contravention of this prohibition an offence
punishablein accordancewith law. Inthiscontext, ‘ trafficin humanbeings, includes
theinstitutions of slavery and prostitution. ‘Begar’ meansinvoluntary or forced
work without payment, e.g. tenantsbeing required to render certain free servicesto
their landlords.

Under Clause2 of thisArticle, the state hasbeen all owed to require compul sory
servicefor public purposes, viz. national defiance, removal of illiteracy or thesmooth
running of public utility serviceslikewater, electricity, postage, rail and air services.
Inmatterslikethis, theinterests of the community aredirectly and vitally concerned
and if the government did not have this power, the entire life would come to a
standstill. In making any service compulsory for public purposes, the state has,
however, been debarred from making discrimination on groundsonly of religion,
race, caste, classor any of them.

Article 24 providesthat no child below the age of 14 yearsshall beemployed
towork inany factory or mine, or engaged in any other hazardous employment. Our
Constitution goes in advance of the American Constitution in laying down a
Constitutional prohibition against employment of children below theageof 14in
factories, minesor other difficult employments, e.g. raillwaysor transport services.
Our Parliament has passed necessary |egidation and madeit apunishable offence.

154 Right to Freedom of Religion (Articles 25-28)

In pursuance of the goal of liberty of belief, faith and worship enshrined in the
Preambleto the Constitution, Articles 25-28 underline the secul ar aspects of the
Indian state.
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Article25(1) grantsto all personsthefreedom of conscience, and theright to
freely profess, practiceand propagatereligion. ThisArticle securesto every person,
afreedom not only to subscribeto thereligion of hischoice, but also to execute his
belief in such outward actsashethinks proper. Heisalso freeto propagate hisideas
to others.

Clause 2 of thisArticle allows the state to make law for the purpose of
regulating economic, financial or other activitiesof therdigiousingtitutions. At the
sametime, it dlowsthesateto providefrom, and carry on socid welfare programmes,
especialy by throwing opentheHindu religiousingtitutions of apublic character to
all classesand sectionsof Hindus, including the Sikhs, the Jainsand the Buddhi sts.

The Parliament enacted the Untouchability Offences Act, 1955, which
prescribes punishment for enforcing religiousdisabilitieson any Hindu smply because
he belongsto alow caste. The purpose of thisreformisto overcomethe evils of
Hindureigion.

Explanation 1 to Article 25 declaresthat thewarring or carrying of kirpan
(sword) by the Sikhsshal bedeemed to beincludedintheprofesson of Skhreligion.
Basu points out that thisright isgranted subject to the condition that no Sikh will
carry morethan one sword without obtaining licence.

Article 26 guaranteesto every religiousdenomination thefollowingrights:
¢ Toestablishand maintainingtitutionsfor religiousand charitable purpose
e Tomanageitsown affairsin mattersof religion
e Toown and acquiremovableand immovable property
e Toadminister such property in accordancewith law

Whilerightsguaranteed by Article25 areavailableonly to theindividualsand
not to their groups, those under Article 26 are conferred on religiousingtitutionsand
not onindividuals. InthisArticle, religiousdenomination meansareligious sect or
body having acommon faith and organi zation and designated by adistinctive name.
Thiswas the definition accepted by the Supreme Court. ThisArticle grantsto a
religious denomination compl ete autonomy in deciding what ritesand ceremonies
were essential according to thetenetsof areligion. No outside authority hasany
jurisdictionto interferein itsdecisionsin such matters.

Article27 declaresthat * No person shall be compelled to pay any taxes, the
proceeds of which are specifically appropriated in payment of expensesfor the
promotion or maintenance of any particular religion or religiousdenomination’ .

ThisArticle securesthat the public fundsraised by taxes shall not be utilized
for the benefit of any particular religion or religious denomination. Thus, alocal
authority which raisestaxesfrom personsof al communitieswho residewithinits
jurisdiction would not be entitled to give aid to those educational institutionswhich
provideinstructionsrelating to any particular religion. In other words, an educational
ingtitution, which provides compulsory instructionsrelating toaparticular religionis
not entitled to any financia aid fromthe state.

Article28isconfinedto educationd indtitutions, maintained, aided or recognized
by the state. Clause 1 of this Article relates to educational institutions wholly



maintained out of thestatefunds. It completely bansimparting of religiousingtructions _Framing of the
insuchingtitutions. Clause 2 relatesto educational institutionswhich areadministered Indian Constitution
by the state under some endowment or trust, likethe BanarasHindu University. In
suchingtitutionsreligiousinstructionsmay begiven.

. . . NOTES
1.5.5 Cultural and Educational Rights (Articles 29-30)

Theobject of Article29isto give protection to therdigiousand linguistic minorities.
Clause 1 of Article 29 declares that any section of the Indian citizens, having a
distinct language, script or culture of itsown, shall havetheright to conservethe
same. Theright to conserve or protect alanguage includestheright to agitate for
the protection of that language. It also meansthat every minority group shall have
theright toimpart instructionsto the children of their own community intheir own
languages.

Clause 2 of Article29isacounterpart of Article 15. It saysthat there should
be no discrimination against children on groundsonly of religions, race, caste or
language, inthe matters of admissioninto any educational institution maintained or
aided by the state. Thus, this clause givesto an aggrieved minority of citizensthe
protection in matters of admission to educationd ingtitutionsagainst discrimination
on any of these grounds. The persons bel onging to Scheduled Castesor Tribesare
inany caseto be given special protection in matters of admission to educational
inditutions.

The Supreme Court observed that preferencein admission given by ingtitutions,
established and administered by minority community, to candidatesbelongingtotheir
own community intheir ingitutionson groundsof religionaoneisviolationof Article
29(2). Minoritiesare not entitled to establish and administer educational ingtitutions
for their exclusive benefit.

Clause 1 of Article 30isacounterpart of Article 26, and guaranteestheright
todl linguigticor religiousminoritiesto establish and administer educationd inditutions
of their choice. It entitlestheminority community toimpart instructionsto thechildren
of their community intheir own language.

Theright to establish educational institutions of their choice amountsto the
establishment of theingtitutionswhich will servethe needsof theminority community,
whether linguistic or religious. When such ingtitutions are established and seek aid
fromthe state, it cannot be denied to them simply on the ground that they are under
themanagement of alinguistic or religious minority.

1.5.6 Right to Constitutional Remedies (Articles 32, 33, 34
and 35)

A declaration of fundamental rightsismeaninglessunlessthereareeffectivejudicial
remediesfor their enforcement. The Constitution accordsaconcurrent jurisdiction
for this purpose on the Supreme Court under Article 32, and on the state High
Courtsunder Article226. Anindividua who complantstheviolation of hisfundamenta
rights can move the Supreme Court or the state High Court for therestoration of his
fundamentd rights.
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Article32(1) declaresthat theright to movethe Supreme Court by appropriate
proceedingsfor theenforcement of thefundamental rightsincludedin Part 111 of the
Congtitutionisguaranteed. Clause 1, thus, guaranteestheright to move the Supreme
Court for the enforcement of fundamental rights. In other words, theright to move
the Supreme Court for the violation of fundamental rightsisitself afundamental
right.

Article 32(2) empowers the Supreme Court to issue directions, orders or
writsincluding writsin the nature of habeas corpus, mandamus, prohibition, quo-
warranto or certiorari, whichever may be appropriatefor the enforcement of any of
thefundamenta rights.

Habeas cor pus: Thewrit of habeas corpusliterally means* havethe body’.
Itisawrit or order to an executive authority to produce the body of aperson, who
has been detained in prison and to state the reasonsfor hisdetention. Thus, habeas
corpusisthecitizen’sguarantee against arbitrary arrest or detention. By virtue of
thiswrit, the Supreme Court or the High Court can have any detained person produced
beforeit for examining whether he hasbeen lawfully detained or not, and for dealing
with the casein accordance with the Congtitution and the lawsin force at that time.

Mandamus: Thewrit of mandamus means ‘we command'’. It isan order
directing person, or body, todo hislega duty. It liesagainst aperson, holding apublic
officeor acorporation or aninferior court, for itisto ask themto performtheir legal
duties. They areunder legd obligation not to act contrary to law, without theauthority
of law, or in excessof authority conferred by law. Assuch, mandamusisavailablein
thefollowing cases.

e Tocompel the performance of obligatory dutiesimposed by law

e Torestrain action whichistaken without the authority of law, contrary to
law, in excessof law

Certiorari: Thewrit of certiorari means‘to be morefully informed of . Itis
issued by asuperior court to an inferior court requesting the latter to submit the
record of acase pending beforeit. It liesnot only against theinferior courtsbut also
to any person, body or authority, having theduty to act judicialy. It may beissued to
the Union government, the state governments, municipalitiesor other local bodies,
univergties, statutory bodies, theindividuad ministers, public official sand departments
of the state. It is not available against private persons for the enforcement of
fundamental rights, becausetheserightsare available only against the state.

Prohibition: Thewrit of prohibitionisissued by asuperior court to aninferior
court preventing it from dealing with amatter over whichit hasnojurisdiction. Itis
generaly issuedto transfer acasefrom alower to ahigher court. When aninferior
court takes up for hearing a matter over which it has no jurisdiction, the person
against whom proceedings have been taken can movethe superior court for thewrit
of prohibition. If therequest isguaranteed by the superior court, theinferior courtis
stopped from continuing the proceedingsin that case, and the caseistransferred to
another court to securejustice.

Quowarranto: Thewrit of quo warranto isissued to stop theirregular and
unlawful assumption of any public position by any person. Through thiswrit, the



courtsmay grant aninjunction to restrain aperson from acting in any officetowhich
heisnot entitled, and may al so declarethe office vacant.

Article32(3) providesthat, without prejudiceto the powersconferred onthe
Supreme Court by Articles 32(1) and (2), the Parliament may by law empower any
court to issue these writs for the purpose of the enforcement of the fundamental
rights.

Article 32(4) providesthat fundamental rights guaranteed by Article 32(1)
shall not be suspended except as otherwise provided by this Constitution.

1.5.7 Fundamental Duties (Article 51(a))

The Constitution of Indialaid disproportionate emphasison therightsof citizensas
againgt their duties. With theresult, the Congtitution of Indiadid not incorporate any
chapter of fundamental duties. It wasduring the‘Internal Emergency’, declaredin
1975, that the need and necessity of fundamental dutieswasfelt and accordingly a
Committee under the Chairmanship of Sardar Swaran Singh was appointed to make
recommendationsabout fundamental duties. The Committee suggested for inclusion
of achapter of fundamental duties, provision for impaosition of appropriate penaty or
punishment for non-compliancewith or refusal to observe any of thedutiesand also
recommended that payment of taxes should be considered asone of thefundamental

duties. But these recommendationswere not accepted by the Congressgovernment.

However, under the Forty-Second Amendment, carried out in 1976, aset of
fundamental dutiesof Indian citizenswasincorporated in aseparate part added to
Chapter IV under Article 51(a). Under thisArticle, thisshall bethe duty of every
citizenof India

¢ Toabide by the Constitution and respect the national flag and national
anthem

¢ Tocherishandfollow thenobleidess, whichinspired our nationa freedom
struggle

e Toprotect the sovereignty, unity and integrity of India

e Todefend the country

e Topromotethespirit of common brotherhood amongst the peopleof India
transcending religious, linguistic, regiona or sectiond diversitiesandlaws
to renounce practices derogatory to women

e Topreservetherich heritage of our composite culture

e Toprotect andimprovethe natural environment

e Todevelopthescientific temper and spirit of enquiry

e Tosafeguard public policy

e Tostrivetowardsexcellencein all spheresof individual and collective
activity

e Asaparent or guardian to provide opportunitiesfor education to hischild
or, as the case may be, ward between the age of 6 and 14 years (this
clausewasinserted through Eighty-Sixth Amendment Act 2002)
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I nsertion of these Fundamental Dutiesa ong with Directive Principlesof State
Policy suggeststhat these are not judtifiable. Infact, the Congtitution doesnot define
how thesewill beimplemented. No punishment or compulsive provisionshavebeen
mentioned on their violation. According to D. D. Basu, thelegal utility of these
dutiesissimilar to that of the directives asthey stoodin 1949, whilethedirectives
were addressed to the state without any sanction, so arethe duties addressed to the
citizenswithout any lega sanctionfor their violation.

Also the duties enumerated are quite vague and can beinterpreted in more
than oneways. It is, therefore, very difficult to havetheir universally acceptable
definitions. Oneof the dutiesof thecitizensisto follow the nobleidea sthat inspired
our freedom struggle, while each section, which participated in freedom struggle,
haditsownidedls. Theterm ‘nobleided’, therefore, becomesineffable and vague.
Another duty expectsevery citizen of Indiato value and preservetherich heritage
of composite culture. A question that can be asked asto whichisIndia scomposite
culture. Similarly, it isdifficult to define scientific temper, humanism or spirit of
enquiry.

Notwithstanding these criticisms, the fundamental duties have been the
accepted part of the Constitution. These dutiesmay act asasocia check on reckless
activitiesindulgedin by irresponsiblecitizensand asareminder to citizensthat while
exercising or claiming theright they have also to be conscious of these dutiesthey
owetothenationandtotheir fellow citizens. Inbrief, theincorporation of fundamenta
dutiesin the Constitution was, no doubt, an attempt to balancetheindividual’scivic
‘freedoms with hiscivic‘obligations and, thus, tofill agap in the Constitution.

CHECK Y OUR PROGRESS

8. Arerightsessential ?
9. What istheimportance of Part 111 of the Indian Congtitution?
10. Why arefundamental dutiesimportant?

1.6 DIRECTIVE PRINCIPLES OF STATE POLICY

Directive principles depict the social and economic aspectsof humanrights. The
Directive Principlesof State Policy, includedin Part IV of our Constitution seek to
realizethehighidealsof justice, liberty, equality and fraternity, enshrined inthe
Preamble to the Constitution. These principles reflect Gandhi’s constructive
programme for socio-economic welfare of the people of India. These constitute an
instrument of instructionsto thelegislatures and the executivesat all levelsasto
how they should exercisetheir respective powersand aim at attaining theeconomic,
educational and socia welfare of the people. Behind themisthe sanction of public
opinionwhich isstronger, and more effective than even the sanction of the courts.

Incorporating most of these principles, theframersof the Constitution were
primarily influenced by theidentical provisionsinthelrish Constitution which, in



turn, had drawninspiration from the Spanish Congtitution. They werea o, to agreat
extent, influenced by the Charter of the United Nationsand the Charter of Human
Rights. Nolesswastheinspiration drawn by them from the Constitutions of socialist
democracies, particularly that of the USSR.

Thesedirectivesrelate to specific socio-economic objectives, calling upon
the state to strive to promote the welfare of the peoplein al fields, especially in
social, economic and political. These directiveslay down thelines on which the
machinery of the government should function under this Congtitution.

Thesedirectivesfall into threemain categories:

e Theideds, especially economic, which the framers of the Constitution
directed the state to strivefor

e Theinstructionsand directionsto the futurelegidatures and executives
asto themanner in which they should exercisetheir respective powers

e Theeconomic and educationa rightswhich thecitizensare authorized to
expect fromtheir duly constituted legidaturesand executives

The Directive Principles of State Policy, as included in Part IV of the
Congtitution, have been enumerated under Articles36 to 51.

These principlesaim at the establishment of awelfarestatein Indiacommitted
totherealization of theideal sproclaimed in the Preambleto the Constitution.

Article 36 definestheterm state and declaresthat it hasthe samemeaningin
Part IV asit hasin Part I11. This meansthat the Constitution directs not only the
legidatures and executives of the Union and the states but also thelocal authorities,
likedistrict boardsand village panchayats, to implement these principlesthrough
their laws, policiesand programmes.

Article 37 describesthe nature of these principlesasfollows:
e That theseprinciplesshall not be enforceableby any law
o That theseprinciplesshall befundamental inthe governance of the country

e Thatitshall betheduty of the stateto apply these principlesin making
laws

Article38 declares’ The state shall striveto promotethewelfare of the people
by securing and protecting, aseffectively asit may, asocia order inwhichjustice,
socidl, economic and political, shall informall theinstitutionsof the nationd life'.

It declaresthat the social order envisaged for Indian peoplewoul d be assured
not only inthe political field, but a so in the social and economicfields. Asamatter
of fact, the stateischarged to frameitspoliciesin such away asto provide necessary
elementsof growth and adjustment which are essential for aprogressive society.

Article 39 descriesthat the stateisdirected to ensure various economic rights
to the citizens. In the first place, it is to ensure that the citizens, both men and
women, should havetheright to an adequate means of livelihood.

Secondly, the stateis required to so distribute the ownership and control of
themateria resources of the community asto sub-serve the common good. Itisto
ensurethe operation of economic system that does not result in the concentration of
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wealth and means of production inthe hands of afew. The objectiveisto prevent
the growth of an economic system which may be detrimental to theinterest of the
community asawhole.

Thestateisasoto secure‘ equal pay for both menand women’. Theinclusion
of thisprovision wasinspired by asimilar provision contained inArticle 41 of the
International Labour Organization and the Seventh Principle of the Universal
Declaration of Human RightsArticle 122. The purpose of thisclauseisto ensure
economic equality with regard to the equal proportion of waveswith thework.

The state should ensure that the health and strength of workers, men and
women, and thetender-aged children are not abused. The stateisto ensurethat the
citizensarenot forced by economic necessity to take up jobswhich are unsuited to
their age and strength. The state is also to protect childhood and youth against
exploitation and against moral and material abandonment.

Article39(A) hasbeeninserted to enjoin the stateto provide‘ free’ aid to the
poor and to take other stepsto ensure equal justiceto all, whichisoffered by the
Preamble.

Article 40 directsthe state to organize village panchayats and to vest them
with such powersand authority as may be necessary to enablethem to function as
unitsof self-government. For theimplementation of the provisionsof thisArticle,
Seventy-Third Amendment A ct was passed vesting various degrees of power of
sdlf-government and civil and crimind justicein the hands of the panchayats. Owing
to thelack of proper education, narrow-mindednessand loca palitics, the system of
panchayat administration has not been abig success.

Article 41 dealswith the economic and educational rights of thecitizen. It
directsthe stateto ensurethem theright to work, theright to education and theright
to public assistancein case of unemployment, old-age, sicknessor disablement.

Article42 directsthe state to make provisionsfor securing just and human
conditionsof work, and for maternity relief. Adequate provisions have been made
by the state through Labour Laws and FactoriesActs and the rules of servicefor
the employees of the Union and the states.

Article 43 also deals with the rights of the citizens. It directs the state to
ensuredll workers, agricultura, industrial or otherwisethefollowingrights:
e Righttowork
e Righttoalivingwage
¢ Right to such conditions of work ensuresadecent standard of lifeand full
enjoyment of lelsureand socia and cultural opportunities
Through Forty-Second Amendment Article 43(a) hasbeen inserted in order
to direct the state to ensure the participation of workers in the management of
industry and other undertaking. Thisisapositive step in advancement of sociaismin
the sense of economicjustice.
Article44 directsthe state to endeavour to securefor the citizensauniform

codethroughout theterritory of India. The purpose of thisArticleisto enablethe
legislatureto make an attempt to unify the‘ personal law’ of the country.



Under Eighty-SixthAmendment Act 2002, Article45wasamended to provide
early childhood care and education to children below the age of 6 years.

Article46 directsthe state to promote the educational and economicinterests
of the Scheduled Castes, Scheduled Tribesand other weaker sections. It also directs
thestateto protect these peoplefrom socid injusticeand fromal formsof exploitation.
For this purpose, seats have been reserved for themin all educational institutions,
and afairly widerange of scholarshipshave also been provided for them.

Article47 can besplit into two parts:

e Thedirectiontothestateto raisethelevel of nutrition and the standard of
living of itspeople and theimprovement of their health

¢ Directiontothestateto bring about prohibition of intoxicating drinksand
drugs, which areinjuriousto health, except for medical purposes

The subject matter of Article 48 centres round the preservation and
improvement of cattleand the prohibition of cow daughter. The protection conferred
by thisArticleextendsonly to cows, calvesand the other animalswhich arecapable
of yielding milk or being used for somework.

Article48(a) hasbeeninserted, through Forty-Second Amendment, in order
to direct the state to protect and improve the environment and to safeguard the
forestsand wildlife of the country.

Article 49 directs the state to protect, preserve and maintain monuments,
placesor objectsof artistic or historicinterest or of national importance. Thestateis
to ensure that these monuments and obj ects are not spoiled, disfigured, destroyed,
removed or exported. The aim of thisArticleisto preserve the nation’s cultural
heritage.

Article 50 directs the state to take steps to separate the judiciary from the
executivein public servicesof thestate. The separation of judiciary fromtheexecutive
would eliminate many evils, which follow from the combination of two positionsin
the same person.

Article 51 directs the state to so shape its foreign policy as to attain the
following objectives:
e Promotionsof international peace and security
e Maintenance of just and honourabl e rel ations between nations

¢ Respect for international law and treaty obligationsin the dealings of
organized peoplewith oneanother

o Settlement of international disputesby arbitration

Indid sforeign policy isessentially based on these principles. Nehru'sfamous
formulation of * Panchshedl’, thefive principlesof peaceful co-existence, have been
accepted by most of the civilized nations. Based on Congtitutional provisions, these
principlesare:

o Mutual respect for each other’sterritorial integrity and sovereignty

e Non-aggression

¢ Non-interferencein each other’sinternal affairs
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e Equdity and mutua benefit
e Peaceful co-existence

1.6.1 Relationship between Fundamental Rights and Directive
Principles

Fundamental rightsincorporated in Part I11 and thedirective principlesin Part 1V
form an organic unit.

Article 13 provides that any law passed in violation of Part 11l of the
Congtitution dealing with fundamental rightsisvoid to the extent of such violation.
Initially the Supreme Court, however, adopted alegal attitude by declaring that the
directive principlescannot abridge, curtail or stand in theway of the fundamental
rights. The court, thus, held that the former are subordinated to the | atter. But later
onthejudiciary hassubstantialy modified itsattitudetowardsdirective principles. It
started taking note of directive principlesin determining the scope of fundamental
rights. The directives now command more respect from the judiciary than they
initialy did.

Article 37 makesthe Directive Principles of the State Policy non-justifiable.
In case of the state of Madras vs. Champakam Dorairgan, 1951, the Court laid
down thefollowing principlesin describing there ationship of thedirective principles
with fundamenta rights:

e The'DirectivePrinciplesof State Policy’ cannot override fundamental
rights, because theformer are unenforceable under Article 37 whilethe
latter are enforceable under Article 32.

e Directive principles cannot abridge, curtail or stand in the way of
fundamental rights, becausethey are sacrosanct and supreme.

e Directive principles have to conform to, and run as subsidiary to
fundamental rights.

e Thestate action under directive principlesissubject to legislative and
executive powers, i.e. adirective principle can beimplemented only by
the agency which isauthorized to makelaw on that subject.

o |f thepower of the state with respect to the subject relating to directive
principlesislimited by the Congtitution, the state cannot exceed it.

L ater, the Court accepted that fundamental rights could be amended by the
prescribed procedure and thereby directive principles can beimplemented. Inthis
period, the court evolves* the Principles of Harmonious construction’. Thismeant
that ordinarily the directive principleswere subordinate to the fundamental rights
and the state could not infringe on fundamental rightsof any individual evenonthe
pleaof protecting the weaker sections of society as mentioned in the chapter on
directive principles. The state, however, could put restrictionson fundamental rights
inorder toimplement directive principlesor otherwise by making amendmentsinthe
Condtitution. Thisattitudewasreflected through Sajjan Singhvs. State of Rgjasthan,
1967, when the court held that directive principles are also fundamental in the
government of the country and provisonsof Part 111 must beinterpreted harmonioudy
withtheseprinciples.



CHECK Y OUR PROGRESS

11. What istheimportance of Directive Principlesof State Policy?

12. Doyou agreethat the Directive Principlesof State Policy relateto specific
Soci o-economic objectives?

13. Under which directive principleisthe organization of village panchayats
incorporated?

1.7 SUMMARY

e The Constitution isalegally sanctified document consisting of the basic
governing principlesof the states. It establishestheframework aswell asthe
primary objectivesfor the various organs of the government.

e TheBritishrulein Indiacan be categorized into two phases:
0 TheCompany Ruleuntil 1858
o0 TheCrown Ruleduring 1858-1947

e The Government of IndiaAct, 1858 ended the Company’sruleand transferred
the governance of the country directly to the British Crown. The Company’s
rulewas, thus, terminated and the admini stration was carried out in the name
of the Crown through the secretary of the state.

e Thelndian Council Act, 1861 introduced arepresentativeinstitutionin India
for thefirst time. As per thisAct, the Executive Council of the Governor-
General was to comprise some Indians as non-official members for
transactionsof legidative business.

¢ Thecontroversy between the two governmentsover the banishment of 5 per
cent cotton duties made Indians aware of the injustice of the British
government. Thisgaveriseto theformation of the Indian National Congress
in1885.

e Indian Council Act, 1909 changed the name of the Centra L egidative Council
tothe lmperial Legidative Council.

e The Government of IndiaAct, 1919 was an Act of the Parliament of the
United Kingdom. It was passed to expand participation of the nativesinthe
Government of India. TheAct embodied the reforms recommended in the
joint report of Sir Edwin Montagu and L ord Chelmsford.

¢ Thelndian IndependenceAct, 1947 wasthe |legid ation passed and enacted
by the British Parliament that officially announced the Independence of India
and the Partition of India.

¢ Theideaof making the Constitution cannot be attributed to the Constituent
Assembly alone. It needs to be seen in the evolutionary perspective. The
adoption of thefamousMotilal Nehru Resolution in 1924 and 1925, onthe
national demand, wasahistoric event.
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e TheCentral Legidature agreed to the opinion that the Constitution of India
should be framed by Indians themselves. In November 1927, the Simon
Commission was appointed without any Indiansrepresentedinit. Therefore,
all-party meetings, held at Allahabad, voiced the demand for theright to
participatein the making of the Congtitution of their country.

e TheThird Round Table Conferenceissued aWhite Paper outlining the British
Government’s proposal for congtitutional reformsinIndia. However, thejoint
parliamentary committees, which examined this proposal, observedthat ‘a
specific grant of congtituent power to authoritiesin Indiaisnot at the moment
apracticablepropostion’.

¢ The CrippsMissionwasafailureand no stepsweretaken for theformation
of the Constituent Assembly until theWorld War in Europecametoanendin
May 1945.

¢ [N 1946, the British Cabinet sent three members, including Crippsto make
another seriousattempt to solvethe problem. However, the Cabinet delegation
rejected the claim for aseparate Constituent Assembly and a separate state
fortheMudims.

¢ The Constituent Assembly wasfirst held on 9 December 1946. It included
provinces comprising Pakistan and Bangladesh today, and represented the
princely statesof Indiaaswell.

e Thesalient principlesof the proposed Constitution were outlined by various
committees of the Assembly. There were twenty-two major committees
formed by the Constituent Assembly to handle different tasks of themaking
of the Congtitution.

¢ The Constitution of acountry depictsthe basic structureof itspolitical setup.
A Condtitution generally providesfor aPreamblewhich dealswith the purpose
and objectives of theframersof the Constitution. The spirit/philosophy of the
Indian Constitutionisclearly reflected in the Preamble of the Congtitution.

e All thelndiansirrespectiveof their domicileenjoy asinglecitizenship of India
The principleof singlecitizenship wasprovided for in order to foster strong
bond of socia and political unity among the peopleof India

e ThePreambleto the Indian Constitution wasformulated in thelight of the
‘Objectives Resolution’ which wasmoved by Nehru on 13 December 1946
and amost unanimoudly adopted on 22 January 1947.

e Theinclusion of achapter on fundamental rightsin the Constitution was

symbolic of thegreat aspirationsof thelndian people. Infact, itistheserights
that offer the main justification for the existence of astate.

¢ Fundamental rightsareanintegral part of the Constitution and hence cannot

be altered or taken away by ordinary legislation. Any law passed by any
legidlaturein the country would be declared null and void to theextent itis
derogatory to therights guaranteed by the Constitution.

e The safeguarding of the freedom of speech and expressionis essential to

allow men to spesk asthey think on mattersvital to them, and also to expose



falsehood. Freedoms of speech and expression lie at the foundation of all
democratic organizetions, for without political discussion, no political education
ispossible.

The writ of habeas corpus literally means ‘ have the body’. It isawrit or
order to an executive authority to produce the body of a person, who has
been detained in prison and to state the reasonsfor hisdetention.

Thewrit of certiorari means*‘to bemorefully informed of . Itisissued by a
superior court to aninferior court requesting thelatter to submit therecord of
acase pending beforeit.

TheCongtitution of Indialaid disproportionateemphasisontherightsof citizens
as against their duties. With the result, the Constitution of India did not
incorporate any chapter of fundamental duties. It wasduring the* Internal
Emergency’, declaredin 1975, that the need and necessity of fundamental
dutieswasfet and accordingly aCommittee under the Chairmanship of Sardar
Swaran Singh was appointed to make recommendati ons about fundamental
duties.

Directive principlesdepict the social and economic aspects of humanrights.
TheDirective Principlesof State Policy, includedin Part IV of our Congtitution
seek toredlizethehighideal sof judtice, liberty, equality and fraternity, enshrined
inthe Preambleto the Constitution.

1.8

KEY TERMS

Sovereignty: It meansthe absence of external and internal limitationson
the state.

Justice: Thetermimpliesaharmoniousreconciliation of individua conduct
with the general welfare of the society.

Fraternity: It meansthe spirit of brotherhood, the promotion of whichis
absolutely essential in our country, which iscomposed of people of many
racesand religions.

Begar: It meansinvoluntary or forced work without payment, e.g. tenants
being required to render certain free servicesto their landlords.

Habeas cor pus: Thewrit of habeas corpusliteraly means‘havethebody’;
itisawrit or order to an executive authority to produce the body of aperson,
who has been detained in prison and to state the reasonsfor hisdetention.

M andamus: Thewrit of mandamus means ‘we command’; it isan order
directing person, or body, to do hislegal duty.

Certiorari: Thewrit of certiorari means'to bemorefully informed of’; itis
issued by asuperior court to an inferior court requesting the latter to submit
therecord of acase pending beforeit.

Framing of the
Indian Constitution

NOTES

Self-Instructional Material 47



Framing of the
Indian Constitution

NOTES

48 <elf-Instructional Material

1.9

ANSWERS TO ‘CHECK YOUR PROGRESS

10.

. TheBritishrulein Indiacan be categorized into two phases:

(i) TheCompany Ruleuntil 1858
(i) TheCrown Ruleduring 1858—-1947

. TheGovernment of IndiaAct, 1858 ended the Company’ sruleand transferred

the governance of the country directly to the British Crown.

. Thecontroversy between the two governments over the banishment of 5 per

cent cotton duties made Indians aware of the injustice of the British
government. Thisgaveriseto theformation of the Indian National Congress
in1885.

. () 9 December 1946;

(b) Sardar Patel

. (@) True;

(b) True

. The Constituent Assembly passed the Constitution of Indiaon 26 November

1949, but the Congtitution inaugurated on 26 January 1950, becausethelatter
datewasthetwentieth anniversary of the day on which the Indian National
Congress adopted the Resolution on Purna Swaraj.

. By Section 2 of the Constitution (forty-second Amendment Act, 1976), two

amendments were made in the Preamble. (@) Instead of ‘Sovereign
Democratic Republic’ India was declared * Sovereign Socialist Secular
Democratic Republic.’” (b) For thewords* Unity of the Nation’, thewords
‘Unity and Integrity of theNation” wereinserted.

. Thefundamental rightsare supposed to foster the socia revolution by creating

aegalitarian society all citizenswereto be equally free from coercion or
restriction by the state or by society privately. Liberty wasno longer to be
privilege of thefew.

Part I11 isimportant becauseit containsthe fundamental rights.

If therearerightswith no responsibilities, it becomesonesided. That isthe
reason fundamental duties are introduced so that there will be abalance
between rightsand duties.

Directive Principlesof State Policy congtitute aninstrument of instructionsto
thelegidaturesand theexecutivesat al levelsasto how they should exercise
their respective powersand aim at attai ning the economic, educational and
socia welfare of the people.

Yes. Directivesrel ateto specific socio-economic objectives, caling uponthe
Stateto striveto promotethewelfare of the peoplein al fields, especially in
social, economicand political.



13.

Article40 directsthe Stateto organize village panchayats and to vest them
with such powersand authority asmay benecessary to enablethemtofunction
asunitsof self-government.

1.10 QUESTIONS AND EXERCISES

Short-Answer Questions

1
2.

o 01~ W

\'

Statethe provisionsof thelndian Council Act, 1861.

Name the committee which was appointed under the chairmanship of Matilal
Nehru.

. Statethe main proposalsof the CrippsMission.

. Listtheimportant features of the Constitution of India

. Providetheexplanation of the Preambl e of the Indian Constitution.

. Trace the growth of the notion of fundamental rights during the Indian

independence movement.

. How wouldyouinterpret ‘ Right to Equality’ ?

8. What isthe‘Right to Freedom’ ?

. What arefundamental duties? What isthe significance of fundamental duties?
10.

Aredirectiveprinciplesof state policy and fundamental rightsinterconnected?
How?

Long-Answer Questions

0O N O O A W DN P

. Tracethehistory of the Indian Constitution.

. Describethe composition and role of the Constituent Assembly.

. Discussthephilosophy of Indian Congtitution.

. Describethe aspects of the Preambl e of the Constitution.

. What arethe salient features of the fundamental rights?

. How arefundamentad rightsclassified intheIndian Constitution?

. How arefundamental rightsand fundamental dutiesinterconnected?

. ‘Directiveprinciplesof statepolicy amat establishingawelfarestate.” Explain.
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2.0 INTRODUCTION

The Congtitution describesIndiaasaUnion of States. It providesfor thedistribution
of powers between the Union and the States. Our Constitution has a scheme of
distribution of legidative, executiveand financial powers. A unique aspect of Indian
federalismisthat itisasymmetric. Thismeansthat aswe progressasanation, we
will inspect the centre-staterelationsat variouslevels, viz., legidative, administrative,
financia and political.

The Constitution of India declares that there should be the offices of the
President and Vice-President of the country. These arethe most significant offices
inthe country. It a so elaboratesthe functions of the Prime Minister and the Council
of Ministers, which are sel ected from among the members of Parliament. Thus, the
Parliament isthefountain of power inthiscountry.

InIndia, every state has a government to run its own administration. The
stateshavetheir own executive and legidature. The state executive consists of the
Governor andthe Council of Minigtersheaded by the Chief Minister. The Condtitution
providesfor the post of the Governor asthe Head of astatein India. Heisappointed
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by the President of India. Heisboth the Constitutional head of astate and an agent
of the Central Government in astate. The Governor isappointed for aterm of five
years. But before the expiry of hisfull term, the President can dismiss him from
office. TheGovernor may aso resign on hisown. Histerm of office may beextended
and hemay betransferred to another state. However, the state government cannot
removethe Governor from hispost. To bethe Governor, aperson must beacitizen
of Indiaand should compl ete 35 years of age. And he cannot be amember of the
Parliament or the state legislature. He should not hold any office of profit. The
Governor appoints the state Council of Ministers. He appoints the leader of the
majority party inthe LegidativeAssembly asthe Chief Minister. On the advice of
the Chief Minister, he appointsthe other Ministersof the Council of Ministers.

Inthepreviousunit, you studied about the evol ution of the Indian Congtitution.
Inthisunit, youwill learn how federalism, i.e., the division of powersbetween the
Centreand the states, worksin India. The unit will aso discussthe problemsthat
arisein Centre-Staterel ations, the sol utionsthat can mitigate theseissues, the power
and position of the union executive, state executive and statelegidlatures.

2.1 UNIT OBJECTIVES

After going through thisunit, you will beableto:
¢ Discussthekey featuresof Indian federalism
¢ Explainthevariousdimensionsof the Centre-Staterelations

¢ Discussthe working and structure of the union executive comprising the
President, Vice-President, Prime Minister and the Council of Ministers

e Assess the structure and working of the state executive comprising the
Governor, Chief Minister and the Council of Ministers

¢ Evaluatethefunctionsand working of the state legislature comprising the
State L egidative Council and State L egidativeAssembly

2.2 FEDERALISM

The Constitution in its very first article describes India as a Union of States. It
providesfor distribution of powersbetween the Union and the states. It enumerates
the powers of the Parliament and State L egislaturesin threelists, namely Union
List, State List and Concurrent List. Subjectslikenational defence, foreign policy,
issuance of currency arereserved totheUnionlist. Public order, local governments,
certaintaxesarethe examplesof subjectsof the State List. Education, transportation,
criminal law are a few subjects of the Concurrent List, where both the State
L egislature and the Parliament have powersto enact laws. Theresiduary powers
arevested with the Union. Thus, our Congtitution, based onthe principleof federdism
with astrong and indestructible Union, hasascheme of distribution of legidative,
executive and financial powers.



As stated above, adistinguishing aspect of Indian federalismisthat unlike
many other formsof federalism, itisasymmetric. Article 370 makesspecia provisons
for the state of Jammu and Kashmir as per itsInstrument of Accession. Article371
makes special provisions for the states of Andhra Pradesh, Arunachal Pradesh,
Assam, Goa, Mizoram, Manipur, Nagaland and Sikkim as per their accession or
state-hood deals. Also onemoreaspect of Indian federalismissystem of President’s
Ruleinwhich the Centra government (throughitsappointed Governor) takescontrol
of state’ sadministration for certain monthswhen no party canformagovernment in
the state or thereisviolent disturbancein the state.

Features of Indian Federalism

Indiaisabig country characterized by cultural, regional, linguistic and geographical
diversities. Such adiverseand vast country cannot be administered and ruled from
asinglecentre. Historically, though Indiawas not afederal state, itsvariousregions
enjoyed adequate autonomy from central rule. Keeping in view these factorsin
mind, the Constitution makersof Indiaopted for thefedera form of government.

The Congtitution of Indiadisplaysthefollowing federal features:

e The Constitution of Indiamakesthe provision for the organization of two
typesof governments—the Union Government and the State Governments.
Thegovernmentsat both levelsare organized on the basisof Parliamentary
System as per the provisions of the Constitution.

¢ The Seventh Schedul e of the Constitution makesprovisionfor thedivision of
powers between the Union and the states. It containsthreelists;

0 TheUnion List, which has 97 subjects of national importance and the
Union Parliament has the power to enact laws with respect to these
subjects.

0 The StateList, which contains 66 subjectsof local importanceand the
State L egislatures have the power to enact lawswith respect to these
subjects.

0 TheConcurrent List, which contains47 subjectsand both the Parliament
and State L egislatures can legislate on them. Theideaof Concurrent
Listisinspired by the Constitution of Austraia

o Asper therequirement of federal system, the Indian Constitutionisawritten
document. It is arigid Consgtitution as far as the amendment of federa
provisionsisconcerned.

¢ The Indian Constitution makes provision for an independent and federal
judiciary. The Supreme Court of India acts as a federal court. It has the
power to decidethe disputesarising either between the Union and the states
or between thetwo or more statesunder its Original Jurisdiction asmentioned
inArticle 131 of the Constitution. The Congtitution makesvariousprovisons
to ensuretheindependence of judiciary from the Executiveand the Legidature
both.
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2.2.1 Union-Sate Relations

Asper the Congtitution, Indiahasdual polity: the Union at the Centreand the states
at the periphery. The Union aswell asthe states have some powers, as mentioned
inthe Constitution, which they can exerciseinthe areaassigned to them. Theclear-
cut division of powers between the Union and the statesisone of the salient features
of our Condtitution. Thebas c principleof thefederationisthat thelegidative executive
and financia authority isdivided between the Centre and the states not by any law
passed by the Centre, but by the Constitution itself. Part X1 and Part XII of the
Constitution (Article 245 to 263) explain the rel ation between the Union and the
states. Part X| discussesthe legidative and administrative rel ations between the
Union and the states, while Part X11 explainsthefinancial relations between them.

Let usnow discussthelegidative, executive, financia and political relations
between the Centre and the statesin detail .

(1) Legisative Relations

Chapter | of Part X| of the Constitution dealswith legidative relations (distribution
of legidative powersbetween the Union and the states). The Constitution of India
followsthe Canadian model, which dividesvarious subjectsinto threelists—the
Dominion List, the Provincial List and the Concurrent List. Further, it veststhe
residuary powerswith the Centre. The Indian Constitution also divides various
subjectsintothreelists—the Union Lit, the State List and the Concurrent List.

Asaready mentioned, the Union List consistsof subjectsonwhichtheUnion
Parliament can pass laws. Some of the subjects of the Union Lists are defence,
foreignaffairs, banking, currency, coinage, citizenship, post and telegraph. The State
List enumerates the subjects on which each State L egislature can legislate, and
such laws operate within theterritory of the concerned state. It includes subjects
likepublicorder and police, loca government, public hedth and sanitation, agriculture,
justice, andirrigation. The Union Parliament aswell asthe State L egidature have
the power to legislate over the subjects listed in the Concurrent List. The main
subjectsinthelistinclude criminal law, criminal procedure, preventive detention,
marriage and divorce, and administration of justice.

Theresiduary power ismentioned inArticle 248 of the Congtitution, whichis
giventotheUnion Legislature. The Parliament hasthe power to makelawswith
respect to matters which are not enumerated in the Concurrent List or the State
Lig.

The Constitution seemsto favour the Union in many ways. Itisevident from
someprovisions, suchas.

(i) TheUnion List consists of subjects which are of national and paramount
importance.

(i) The Union Laws have primacy over the State Laws with respect to the
concurrent subjects.

(iif) Theresiduary powersarewith the Union Parliament.



(iv) Incertain circumstances, the Union Parliament hastherightsto makelaws
related to the subjectswhich aregiveninthe State List like:

(a) If RgjyaSabhatakesadecision onissuesrelated to national interest

(b) During national emergency

(c) Incaseof treatiesand international agreements

(d) Incaseof fallure of the Constitutional machinery in astate

(e) Forintroduction of some state billswith Presidential permission and
reservation of certain state billsfor Presidential assent

(v) Superior statusisgivento the Union Lawsin case of conflict between the
Union Law and the State L aw.

(Vi) TheParliament hasthe power to establish or abolish the State L egislative
Councils.

(vii) The Parliament hasthe power to determine or change the boundaries of the
State.

(viii) The Parliament hasthe power to legislatefor the Union Territories.

(1) Administrative (Executive) Relations

Chapter 11 of Part X1 of the Constitution lays down the administrative relations
between the Union and the states. In the sphere of administrative relationsaswell,
the Congtitution showsadistinct leaningin favour of the Union. Theprincipal festures
of administrativerelations between the Centre and the statesare asfollows:

e According toArticle 256 of the Constitution, the executive powers of the
state should beexercised in such amanner that it doesnot impedethe executive
power of theUnion.

o |f the state does not comply with the directives of the Centre, thelatter may,
under Article 356, take over the administration of the state (President Rule).

e Under Article 258 (2), the Parliament is given the power to use the state
machinery to enforcethe Union laws.

¢ The Centre can deploy military and para-military forcesin astate even against
the wishes of the government of that state.

e In case of disputes related to the waters of the inter-state rivers or river
valleys, the Parliament has power to passjudgement (Article 262).

e For coordination between the states, the President isempowered, under Article
263, to constitute acouncil to resolve disputes and/or to discuss subjects of
common interests between the statesinter se, and between the statesand the
Union.

(11 Financial Relations

The Constitution of IndiainitsPart X11, Chapter | explainsthefinancial relations
between the Union and the states. Some of itssalient featuresare asfollows:

e TheConstitution exclusively assigns certain itemsof revenuesto the Union.
Taxes on any item covered in the Union List such as customs and export
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duties, income tax, excise duties on tobacco and jute are assigned to the
Union.

e Therearecertainitemsof revenuewhichfall under theexclusivejurisdiction
of thestate. Theseareland revenue, stamp duty except on documentsincluded
inthe Union List, succession duty, and estate duty in respect of agricultural
land and others.

¢ Therevenuesfrom thefollowingitemsare collected and used by the states:
(i) Stampdutieson billsof exchange, cheques, promissory notes, etc.
(i) Excisedutiesonmedicina andtoilet preparationswhich contain a cohol
andopium

e Taxesonrailway frightsand fares, terminal taxes, and estate duty in respect
of property other than agricultural land are collected by the Union but are
giventothe states.

e Sometaxesarelevied and collected by the Union but are distributed between
the Union and the states. Theseincludeitemsliketax onincome other than
agricultural income, and excise dutieson itemsother than medicind andtoilet
preparation.

e Under Article 275, the Centre needsto provide grants-in-aid to the states.

¢ The states of the Union cannot raiseforeign loan without the consent of the
Union.

e Under Article 360, the Centre can declarefinancial emergency. After this,
the President can suspend the provisionswhich arerel ated to the division of
revenue between the Union and the states. He/ She can a so suspend grant-
in-aid to the states.

o Under Article 280, the President can appoint a Finance Commission which
makes recommendationsfor the distribution of income (from taxes) between
the Union and the states.

¢ TheCentrehascontrol over thestatesdueto the system of centralized planning
mentioned inthe Congtitution.

Inall thethree dimensions—L egidative, Administrative and Financia—the
Union-Staterelationsreflect Unitarianism asakey component of theIndianfedera
system. Theworking of thefederal system during the past showstendency towards
centralism. Thishasgivenriseto anumber of conflicts. Thus, itisimportant to make
our system acooperativefederalism.

(V) Political Relations

Despitethefact that thereisdivision of powers between the Centre and the states,
the states are dissatisfied becausethey feel that the balance of powersisheavily in
favour of the Centre. They also feel that the Centre usesits powersin such away
that thereisno autonomy left to them evenin matters mentioned inthe State List.

TheUnion-Staterelationsin Indiatook anew turn after the Fourth General
Elections(1967). Until 1967, the Congress party dominated the Centreand the state



governments. During thisphase, the Union-State conflictswereinternal problems
of the Congress party and were resolved at the party-level only. The post-1967
political scenario saw the emergence of non-Congressgovernmentsinthe statesas
well asinthe Centre. Now, theinternal mechanism of the Congress Party could not
resolvethe conflicts, which not only cameto the surface but also becameincreasingly
intensve.
Themajor conflict areas between the Union and the states can be broadly

classifiedinto three categoriesof issues.

(i) Political dimengon

(i) Adminigrativedimenson

(iif) Economicandfinancia dimension
(a) Political Dimension

Thereisatendency inour country to view politicsthrough thelegal mechanism of
the Constitution. Thus, political partiesarefreeto suggest amendmentsto resolve
political problems. The Constitutiona framework isstablewhilethe political context
keeps changing. Thefour aspectsof political dimensionsof Centre-Staterelations
areasfollows:

1. Dynamics of political parties: Aslong as the same political party was
ruling over the Centre and the states, only intra-party factorswereimportant
in determining the Centre-State rel ations. However, in an emerging multi-
party system, at least afew of the state governmentsare under partieswhich
aredifferent from the party ruling at the Centre. Thus, inter-party factors
determinethe Centre-State rel ations. In such acase, the state governments
can bedividedintothreetypes, fromtheviewpoint of the Central government:

e |dentical, i.e., of thesame party

e Congenid, i.e., whereideological and/or interest gapislow

¢ Hodtile, i.e. where the party in power at the state level isradicaly
different initsideological and political orientation, e.g., Congressand
BJP

In caseswhen the state government isidentical or congenial, the conflicts
can be resolved with the help of some discussions. However, if the state
government ishostile, it becomesextremely difficult to resolveissues.

2. Palitics of coalition: The Indian party system has had a considerable
experience of coalition governments. If theruling party at the statelevel and
central level issame, therelations between state and Central governments
arefriendly. The Central government may even tolerate the decisionstaken
by the state government. For instance, the NDA (National Democratic
Alliance) government did not make any moveto impose President’sRulein
Gujarat at the time of 2001 Gujarat riots, when the Modi led government
allegedly showed acompletelack of interest in curbing theriots.

Ontheother hand, if theruling party at the stateisdifferent fromthe
party ruling at the Centre, the state government may be considered hogtile. In
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thissituation, the Central government would liketo useitspower to undermine
the state government. For instance, the BJP-led coalition (NDA) government
dismissed Rashtriya Janata Dal (RJD) government in Bihar led by Rabri
Devi in 1999 in the wake of the caste-class violence but did not take any
strong action during the Gujarat riots.

3. President’sRule(Article 356): One of thewidely used instruments used
by the Centre over the states is the provision for President’s Rule under
Article 356. Thiswas meant as a‘safety valve' in the political system to
prevent an authority vacuum in case of abreakdown of the Constitutional
machinery in aparticular state. However, in practice, thisarticle has been
used so frequently that it has becomeapoison for our political system.

President’s Rule can beimposed either on the recommendation of the
Governor or if the President deemsit necessary. From 1950 to 1989, there
were seventy-nine Presidential/Central interventionsin the state. M ost of
these emergencies were declared during the Congress rule under Indira
Gandhi and during thereign of the Janata Party. The dissolution of nine State
Assembliesand proclamation of President’sRulein 1977 and 1980 wasa
blow to thefederal democratic structure of the country.

Theuseof Article 356 declined inthe 1990s. It wasin 1997 that for the
first time, the President openly asked the Prime Minister and hiscabinet to
reconsider the proposal for the dismissal of UP (Uttar Pradesh) state
government before signing the proclamation.

4. Integrity of thestates: Oneof thefirst testsof afederal systemisthat the
federating unitshavedigtinct territorid identity and their integrity ismaintained.

In this respect, the states in the Indian political system are severely

handicapped because the Constitution does not protect their identity and

integyrity.

Thus, there have been persistent demands for statehood by the Union
Territoriesand sub-regiona groups, e.g., Telangana, Vidarbha, Bodoland, etc. Since
the Centre al one hasthe power to create new states, it becomesdifficult to maintain
good Centre-Staterelationsif the Centre refuses to comply with the demand for
statehood.

(b) Administrative Dimensions

Though therel ations between the Centre and the states are essentially political, yet
itsoperational aspectscan be studied separately under theadministrative dimension:

1. Thepartisan roleof the Gover nor: The Governor of astateisappointed
by the President on the advice of the Central government for afive-year
term but holds hig’her office until the pleasure of the President (Article 156).

Theroleof the Governor has become one of the controversial issues.
Themainissuesof controversy relate to the appointment of the Governor by
the Centre, and his’her partisan rolein theformation and dismissal of state
government at thewill of the Centre. The Governorship isnow treated asa



reward for political loyalistswho could not be accommodated in the cabinet.
This has reduced the Governor to the level of amere rubber-stamp or an
agent of the Centre.

Onmany occasions, the Governors have dismissed the Chief Ministers
when the matter should have been decided by the State L egislature. The
dismissal of the JanataDal government in Karnataka (April 1989), Kalyan
Singh government in UP (1998) and Rabri Devi government in Bihar (1999)
aresomeof theinstancesof violationsof the Constitutional propriety by the
Governorsof the states.

Apart fromthis, the Governors have also been interfering inthedaily
affairs of the statesin the name of discretionary powers. Suchinterference
by the Governorsin state governments’ affairsand abuse of their powersfor
partisan reasons has been giving rise to afeeling of insecurity among the
states.

. Bureaucracy: Bureaucracy isanother areaof friction between the Central
government and the state. The pointsof issueareimpartiality in servicesand
formation of new All India Services. The states criticize the Centrefor its
discriminatory useof All IndiaServices. The state governments do not have
adequate control over these services as far as their developmental
responsibilitiesare concerned. It isbeing aleged by many state governments
that the bureaucrats, appointed by the Centre, do not show loyalty towards
theimplementation of state government’spolicies, if the political party at the
Centre and the state are hostile to each other.

Another issueistheformation of All IndiaServicesand the opposition
to such formation on part of the states. The state opposes this formation
because All India Services encroach upon the autonomy of the states and
involvealot of expenditure because of high salaries of these bureaucrats.

. Misuse of mass-media by the Centre: The misuse of mass-media for
political purposes has also been asource of tension between the Centre and
the states. It has been alleged that the media are the * mouth-piece’ of the
Union government. However, with the establishment of the Prasar Bharti
and the establishment of numerous satellite channels, the scenario haschanged
to agreat extent.

. Law and order problem in the states and the role of the Centre:
Maintenance of law and order isprimarily aresponsibility of the states. They
havetheir own agenciesand organizationsto achievethisgoal. Besidesthis,
there are agencies of the Central government to ensurelaw and order, such
as Central Reserve Police Force (CRPF), Border Security Force (BSF),
Central Industria Security Force (CISF), etc. Themaintenanceof ‘parallel’
agencies by the Central government isan ‘unusual’ feature of the Indian
federal system. The statesarguethat since public order istheresponsibility
of the state, thus, setting up of Central policeforcesisan encroachment on
their jurisdiction.
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Inrecent years, inview of increasein violence, the statesthemselves
have become dependent on the Central forcesasthey cannot deal with the
problems solely with their own resources. Now, theissue of controversy is
the deployment of fewer Central forces.

However, theissue of the deployment of armed forces and the repeal
of Armed Forces Special Powers Act became the core of confrontation
between the State of Manipur and the Centrein August 2004. 1t wasfollowed
by mass agitation and shifting of Assam Riflesfrom the state.

5. Inter-Statedisputes: InIndia, there aretwo types of inter-state disputes,
viz., inter-state water disputes and inter-state boundary disputes. Examples
of inter-state water dispute are Cauvery water dispute among Karnataka,
Keralaand Tamil Nadu; and Narmadawater disputeamong Gujarat, Madhya
Pradesh, Maharashtraand Rajasthan.

Inter-state boundary disputes represent the unsettled issues of
reorganization of the states. Such disputestill exist between Karnatakaand
Maharashtra, Punjab and Haryana, and A ssam and Nagaland.

TheCentrée sinvolvement in such disputesislikethat of anintermediary;
thus, it getscaught in inter-state crossfires.

(c) Economic and Financial Dimensions

Thefinancia weakness of the states has been amajor area of tension between the
Centre and the states. From the state’s point of view, the allocation of financial
resources between the Centre and the states is faulty. The state’s resources in
raising the finances are meagre but they have been assigned a wide range of
responsibilitiesof socia welfare, education, rural development, etc. However, with
the advent of the process of globalization, the statesare now ableto attract MNCs
(Multi-National Companies) and privateinvestors, and are able to generate funds
for themselves. Earlier, the states coul d not take up any major project on their own.
Also, the Centre used to adopt discriminatory attitude, based on political reasons, in
theallocation of grants-in-aid to the states.

Theroleof Planning Commissionisanother controversia issue. ThePlanning
Commission hasbeen accused of politica considerationsin allocating devel opmental
projectsto the state. The poorer stateslike Bihar complain that they were not being
given enough funds.

Demand for State Autonomy

From the above analysis, it becomes clear that consensus and cooperation which
arepre-requisitesfor the smooth functioning of the Union-State relations have been
replaced by agrowing politicsof confrontation. The states have been developing a
feeling of deprivation on theground that the Centre has denied them the due autonomy.
Autonomy does not mean independence or sovereignty of the states. It indicates
non-interference of the Centrein the prescribed domain of the states.



From timeto time, anumber of Commissions have been appointed to look

into Centre-Staterelations and to suggest reformslike the Administrative Reforms
Commission (1967) and the Sarkaria Commission, which submitted itsreport in
1988.

Suggestions of the Sarkaria Commission

The Commission did not call for drastic changes in the basic character of the
Condtitutionandinitsopinion theexisting arrangementsand principleswerebasicaly
sound. It out rightly rejected the demandsfor curtailing the powers of the Centre
and favoured astrong Centreto tide over the various challengesto the country’s
integrity and unity. But it emphasized the need for changes in the functional or
operational aspects. Some of its important recommendations of the Sarkaria
Commission aregiven below:

e |t called for Constitution of apermanent Inter-State Council under Article
263.

¢ All-Indiaservicesshould befurther strengthened and somemore such services
should be created.

¢ Theresiduary powers of taxation should remain with the Parliament while
the other residuary powers should be placed inthe Concurrent list.

e Thepresent division of functions between the Planning Commission and the
Finance Commission should continue.

¢ The Centre should have powersto deploy itsarmed forces even without the
consent of the states. However, consultation with the statesisdesirable.

e Theaward of the Inter-State River Water Tribunal should be made binding
automatically and not after notification by the Centre.

| ssue of Appointment of the Governors

On the issue of appointment of the Governors, it made some important
recommendationsasgiveninthefollowing:

¢ The Governor should be eminent in somewalk of lifeand from outsidethe
state. He should be adetached figurewithout intense political linksor should
not have taken part in politicsin recent past. Besides, he should not be a
member of theruling party.

¢ He should be appointed after effective consultations with the state Chief
Minister and Vice-Presdent and Speaker of the Lok Sabhashould be consulted
by the PM before hisselection.

o Asfar aspossible, the governor should enjoy theterm of fiveyears.

¢ Heshould beremoved before histenure only onthegroundsas mentionedin
the Congtitution or if aspersonsare cast on hismordity, dignity, Constitutional
propriety, etc. Inthe process of removal, state government may beinformed
and consulted.
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Regarding use of Article 356, the Sarkaria Commission made the following
recommendations:

e Thisarticleshould be used very sparingly and asamatter of last resort. It can
beinvoked only inthe event of palitical crisis, internal subversion, physical
breskdown and non-compliancewith the Congtitutiond directivesof the Centre.

e Beforethat, awarning should beissued to the errant state in specific terms
and alternate course of action must be explored beforeinvokingit.

e Thematerial fact and grounds on the basis of which thisarticleisinvoked
should be made anintegral part of the Proclamation; it will ensure effective
Parliamentary control over theinvocation of the President Rule.

e TheGovernor’sreport must bea’ speaking document’ and it should begiven
widepublicity.

Thus, the Sarkaria Commission was animportant attempt to streamlinethe
Centre-Staterel ations. It hasbecome areference point for any discussion on Centre-
Staterelationsand it has been frequently referred to even by thejudiciary. Onits
recommendation, thelnter-State council wasestablishedin 1990 and it hasconsdered
itsrecommendations. However, many of itsimportant recommendations have not
beenimplemented and tensonsinfedera relationsarearecurrent fegture. Therefore,
the demand for more autonomy from the Centre has taken different forms like
demand of the peopleof certain areasfor secession from thelndian Union (Kashmir),
demand of people of certain statesfor more powers, demand of people of certain
areasfor separate statehood (Bodoland, Vidarbha, etc.), and demand of people of
certain Union Territoriesfor full-fledged statehood.

In conclusion, one can deduce that the tensionsin the Centre-Staterel ations
arepolitically motivated. It ispossibleto end the Centre-State conflict if the Centre
shows understanding towards the needs of the states. It should grant adequate
financeto the stateswithout discrimination.

2.2.2 Recent Trends in Indian Federalism

Role of Regional Politicsin Shaping Federalism

Inafederal polity which necessarily presumesdivision of powersand resources
between the Centre and the states, conflicts and tension between the two are
inevitable. No federation can claim immunity from differences between the Union
andthestates. Infact, afederal polity based upon shared power can besaid to have
indtitutionalized tension.

Withthedawn of codition politicsandincreasing importance of regiond parties,
stateswhereregiona partiesrulefind the balance of power heavily tilted in favour
of the Centre. Intheir opinion, theexploitation of the Constitutiona provisionsby the
Union government in order to secure partisan interests has created a number of
conflictsbetween them and the Centre. Thus, there has been an increasing demand
for greater autonomy of states. Someregional political partieslike Siromani Akali
Dal in Punjab, DMK (Dravida Munnetra Kazhagam) in Tamil Nadu, National
Conferencein J&K (Jammu & Kashmir), AGP(Asom GanaParishad) in Assam



have goneto the extent of demanding thelimiting of the powersof the Union to four
key subjectsincluding defence, foreign affairs, currency and coinage. They want
that all the other powers should betransferred to the states.

The Partition of the country in 1947 compelled the adoption of astrong Centre
inafedera structure. Now, when thetimes have changed, thereisaneed torevise
themode . The Rgamannar Committee Report 1972; theAnandpur Sahib Resolution
of theAkali Dd; theWest Bengal Government Memorandaof 1980, 1981, 1983 and
1988; and the leaders of regiond political partiesand several state Chief Ministers
have advocated a case for more autonomy to the states. With the rise of regional
parties and the decreasing strength of nationa parties, the need to have strong
satesaspart of theIndian Unionisnow advocated by many andystsasthe necessity
of contemporary times.

Solutions to Improve Centre-State Relations

There are various challengesin achieving abalance between the Centre and the
state. However, these challenges are not unmanageabl e.

Onemain problem between the Centreand the state isan imbal ance between
revenueand expenditureinregional states. The statesimplement programmesre ated
to health, education and other public services, but are unableto collect their own
revenuefor these public services. A solution to this problem would befor the Central
government to allocate more revenuesto the statesand al so alow statesto collect
morerevenue. For example, states cannot collect servicetax. Morerevenue should
beinternally generated within the states, and the Centre must transfer more money
to the states.

Evidence has shown that states areimportant repositories of innovation and
change. For example, under thedigital servicereform, state governmentsinitiate
public service delivery through el ectronic means. Today, for instance, aperson can
get abirth certificate quickly because of computerization. For example, Chhattisgarh
hasavery strong e-governance system. Thusanother solution would beto encourage
states to introduce such innovation and incentivize such knowledge about new
initiativesto diffuseacrossstates. The National Devel opment Council could beused
to create some mechanism for diffusing innovation. A third solution would beto
develop more productive Centre-Staterel ations by creating linkageingtitutions. There
areforumswhere state-level and Central-level officials cantalk to each other and
work together by sharinginformation. Though someinstitutionslikethe Inter-State
Council and the National Development Council have become quite active of late,
they lack enforcement power. But their recommendations must be respected.

These three solutionsto improve Centre-State rel ations can be considered
critical in achieving India’s development goals. But at the sametime, it must be
stated that India, despite hiccups, hasavery good model for Centre-State rel ations,
amodel that has ensured democratic stability and has the potential to become a
model for other countries. Themost positive aspect of thisrelationship isthemulti-
party system, which hasallowed different partiesto be represented at the Centre.
Infact, coalition governments have created stability for Centre-Staterelations. All
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conflictismediated by political representation at the Central level. Thisisperhaps
why most movementsfor secession have become muted.

Atthesametime, asaresult of thispolitical representation, every small party
hasveto power, which owsdown the policy process. Thereisa‘onestep forward
and two stepsbackward’ kind of fedl to India spolity. Whilethere'salot of flexibility
inthe system, it comes at the cost of policy consistency. Another problemisthat
extremeflexibility inacodition government has had anegativeimpact. Thisleadsto
atrade-off betweenflexibility and consstency inpolicy, thet is, flexibility and autonomy
of al voices can be at the cost of policy consistency, avirtue necessary for good
developmental outcomes.

Source: Adapted from http://mwww.moneycontrol.com/news/features/sol utions-to-
improve-centre-state-relations_661351.html and Assema Sinha, the Associate
Professor, Claremont McKennaCollege.

CHECK YOUR PROGRESS

1. Fillinthe blankswith appropriatewords.

(i) Thelndian Constitution describes IndiaasaUnion of Statesin its
article.
(i) Asperthe Constitution, Indiahas polity.
(iif) between revenue and expenditureisamajor threat to
the Centre-Staterel ation.
(iv) The in 1972 advocated acase for more autonomy to the
states.

2.3 UNION EXECUTIVE

The Constitution talksabout the positions of the President of India, the Vice-Pres dent
of India, the PrimeMinister and the Council of Ministers. Why isthereaprovision
for these postsin our Constitution? L et usdiscuss.

2.3.1 Power and Position of President

Under the Constitution of India, the office of the President of Indiais virtually
and ogousto that of the British monarch in keeping with thespirit of the parliamentary
executive. Being the ceremonial head of state, the office of the President is an
exalted one, with enormous prestige, authority, grace, dignity, respect and adoration,
but very lessactivism. The executive power of theunionisbased on the assumption
of the President being arubber stamp of the government in order to authenticatethe
decisions taken by the Council of Ministers, barring a few cases ordained by
circumstances. The President and the Vice-President aretheformal executive heads
of the Union, whilethe actual executiveisthe Union Council of Ministers, with
PrimeMinister asits Chairman.



TheCongtitution of Indiaprovidesfor various conditionsof hisoffice. Though Federalism and
any Indian with thirty-five years of age, and is eligible to be elected to the Lok Governance
Sabha, isentitled to contest for the office of the President; in reality, only persons
with either exceptional qualitiesand stature or having the blessings of theleader of
magjority party in parliament have been el ected to the President’ s office. Theelections NOTES
to the office of the President areindirect through an electoral college consisting of
the elected members of both the houses of parliament and the el ected members of
the statelegislature assemblies. The President iselected for aterm of 5 yearswith
an entitlement for re-el ection. However, with the exception of Dr Rajendra Prasad,
no President hasbeen re-el ected to office. The President may beremoved fromthe
office by the process of impeachment, which is a cumbersome process, on the
chargesof violation of the Constitution. Though the various aspects of the office of
the President have contributed to his figurehead and ceremonial position, the
Constitution has a so ensured him a stabl e tenure so that he can function without
fear or favour inthe exceptional caseswhen he may berequired to takeaposition
that isunpleasant to the party in power.

Powers

Being the chief executive of thelndian union, the executive powers of the central
government have been vested in the President, to be exercised by him either directly
or through officer’ ssub-ordinateto him, in accordance with the Congtitution (Article
53). Hispositionissuch that every significant institution and functionary iseither
directly or indirectly attached to him.

Executive Powers

¢ ThePresdent hasvast power of making and unmaking executiveappointments.
Inthefirst place, he appointsthe Prime Minister and on thelatter’ sadvice,
the other membersof the Union Council of Ministers, toaid and advisehimin
theexercise of hisfunctions. The President isalso authorized to receiveand
accept their resignationsalso to dismissthemindividually or collectively as
they all hold officeduring hispleasure.

¢ ThePresident also appointstheAttorney-General of India. He can appoint
any person as the Attorney-General who is qualified to be appointed as a
judge of the Supreme Court.

¢ The President also appointsthe Comptroller and Auditor-General of India,
provided the person to be appointed isqudified to be ajudge of the Supreme
Court.

¢ The President appoints the Governors of states. These appointments are
donein consultation with the Prime Minister.

e ThePresident alone can receivethe Governor’sresignation or dismisshim,
asthe Governor holds hisoffice during the pleasure of the President.

¢ The President also appoints the administrators of Union-Territories and
determinesthe designationsto be held by them. They arevarioudy known as
Lt. Governors, chief-commissionersor administrators.
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¢ ThePresident isalso competent to appoint an inter-state council to exercise
thefollowing functions: (a) advising upon the disputes between the states; (b)
investigate and discuss matters of common interest between the Union and
the state or amongst the states themsel ves.

¢ ThePresident appoints chairmen and membersof the Union Public Service
Commission and the Joint Public Service Commissions.

¢ The President appointsthe Chief Election Commissioner and the Deputy
Chief Election Commissioners.

¢ ThePresident gppointsacommissioner to report to him ontheadministration
of the‘ scheduled areas and thewelfare of scheduled tribes. He also appoints
another commissioner to investigate the conditions of the backward classes
inthe states.

e ThePresident appointsan Officia Language Commission to recommend to
him the ways through which Hindi can be progressively used in place of
English for the officia purposes of the Union. He also appoints a special
officer for al mattersrelating to thesafeguardsprovided for linguistic minorities
under the Constitution.

e The President has also been empowered to entrust to the states, or to its
officer with the exercise of executive power of the Union, provided that the
state or the officers concerned, consent to do so.

¢ ThePresdent dso hasthe power to administer Union Territorieseither directly
or through officers or administrators of hischoice. The executive power or
the Union with respect to the Union Territoriesextendsto all subjects.

¢ ThePresident hasthe power toreceivereportsof the Comptroller and Auditor-
General of India, the Union Public Service Commission, the Election
Commissioners, the Official Language Commission, the commissionersfor
scheduled areas and backward classes, and the special officersfor scheduled
castesand tribes, and for thelinguistic minorities.

L egislative Powers

e ThePresidentisan integral part of the parliament in asmuch asthe Union
Parliament, which consists of the President and two Houses known
respectively asthe Rajya Sabhaand the Lok Sabha. Sinceheisanintegral
part of the Parliament, abill beforebecoming anAct must not only beapproved
by thetwo houses of Parliament but must a so be assented to by the President.

¢ ThePresident hasthe power to nominate not more than 12 membersto the
Rajya Sabhaon the ground that they possess special knowledge or practical
experienceinthefieldsof art, science, literature and social service. Article
331 empowers him to nominate not more than 2 persons belonging to the
Anglo-Indian community to Lok Sabha, if hethinksthat thiscommunity isnot
adequately represented in the House. The President appoi nts acting Speaker
of the Lok Sabha in case both the Speaker and Deputy Speaker are not
available. Similarly, he appointsthe acting-Chairman of the Rajya Sabhain
case both the Chairman and Deputy Chairman are not available.



e The President administers the oath of office to the members of both the Federalism and
Houses of Parliament. Governance

¢ ThePresident decideswithfinal authority, after consultationswith the Election

Commission, asto whether any M P hasbecomeindigibleto hold hisofficeas
anMP NOTES

¢ ThePresident hasthe power to specify the period within which aperson who
has been el ected amember both to parliament and to astatelegislature must
resign either one of hisseats.

¢ The President hasthe power to summon, from timeto time, each house of
the Parliament in such amanner that 6 monthsdo not intervenein between
the sessions. He hasthe power to prorogue either or both the houses. Heis
also empowered to summon thejoint sitting of the two houses of parliament
in case of deadl ocks over non-money bills passed by one house and either
rejected or delayed for more than 6 months by the other house.

e ThePresident inauguratesthefirst session of parliament after each genera
electiontothe Lok Sabha, and delivershisinaugural addressto thetwo houses
Sitting together inajoint session.

o Article 123 authorizesthe President to promul gate ordinances during therecess
of parliament.

e All billspassed by the Parliament are sent to him for hisconsideration. He
may assent to the bill. And only upon hisassent, abill becomesthelaw. If,
however, hewantsthe Parliament to modify or amend thebill, heisfreeto
returnit for their reconsideration, with or without hisrecommendations.

¢ Heal so hasthe power to recommend to the parliament to makelaw to form
new statesor to alter areas, boundaries, or names of the existing states.

e The President has been authorized by Article 370 to extend the various
provisionsof the Constitution to the states of Jammu and Kashmir, with the
concurrence of itsgovernment.

e ThePresident has also been authorized to consider and approve state laws
and ordinanceswhich under variousprovisonsof thisCongtitution arereserved
by state Governorsfor hisassent. Findly, he hasthe power to makeregulations
for the peace, progress, and good government of all the Union Territories,
excepting Chandigarh and Delhi.

Judicial Powers

¢ The President appointsthe Chief Justice and other judges of the Supreme
Court of Indiain consultation with such other judges of the Supreme Court
and state high courts as he may deem necessary.

¢ He appointsthe Chief Justice and other judges of the state high courts, in
consultation with the Chief Justice of India, Governor of the concerned state
and the Chief Justice and such other judges of the state high court whomthe
President may deem necessary to consult.
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¢ ThePresident cantransfer judgesfrom onehigh court to another in consultation
with the Chief Justiceof India.

e Article 143 empowersthe President to consult the Supreme Court.

e The President also exercises the power of pardon. He may grant pardon,
suspend or commute the sentence of any person.

¢ ThePresident hastheright to be represented and appear at theinvestigation
of charges against him by either house of Parliament on a resolution of
impeachment. The President is, however, not answerableto any court for the
exerciseor performance of powersand duties of office or for any act done
by himintheexerciseof hisofficia duties. Neither any criminal proceedings
can beinstituted against himin any court, nor can any court order hisarrest
or imprisonment during histerm of office. Civil suitscan beingtituted against
him by giving him awritten notice of at least 2 months.

Financial Powers

¢ ThePresident hascontrol over the purse of the nation. It isthe President who
causesthe national budget to belaid before each House of Parliament.

e The President has been authorized by Article 280 to appoint a Finance
Commission cons sting of achairman and other membersevery fifth year, or
earlier if necessary.

e The President has also been given control over the Contingency Fund of
India. He can advance money from thisfund to the Government of Indiafor
meeting unexpected expenditures.

e Certain money bills (Article 110) and bills affecting the taxation in which
statesareinterested (Article 274) areto bereserved by the state Governors
for the approval by the President.

Military Powers

e Article 53 makes the President the Supreme Commander of the defence
forces of the Union. The exercise of the military power by him is not
discretionary. It isregulated according to the law passed by Parliament. In
the exerciseof hismilitary powers, the President nominates and appointsthe
Chiefsof the Staff of Army, Navy and Air Force. Heisthe Chairman of the
Defence Council which consists, besides him, of the Prime Minister, the
Defence Minister, and thethree Chiefs of Staff.

¢ With the concurrence of the Parliament, the President can declarewar and
concludetreaties of peacewith foreign states.

Diplomatic Powers

¢ ThePresdent representsindiaininternational affairs. Heappointsand recals
India sAmbassadors, High Commissionersand other diplomatic envoysto
theforeign states, the United Nationsand its specialist agencies. Hereceives
the credentia sof theAmbassadors, High Commissioners, and other diplomatic
envoysaccredited to Indiaby the United Nationsand theforei gn states.



e All internationd treetiesand agreementsto which Indiaisaparty areconcluded
on hisbehalf and arefinally signed by him.

Emergency Powers

e Part XVIII of the Congtitution isentitled ‘ Emergency Provisions . It deals
with the circumstancesin which astate of emergency can be proclaimed by
the President and the steps he may take to cope with it. The purposeisto
restore the normal functions of the government at the earliest opportunity.
Theframersof the Congtitution have provided for threetypesof emergencies,
namdy:

0 Emergency caused by war, external aggression or internal revolt
0 Emergency caused by the breakdown of the Constitutional machinery in
the states

0 Emergency caused by thethreat tofinancia stability or credit of India, or
of any part of theterritory thereof

Position of the President

ThePresident of Indiaisvested with therole*to advise, to encourage and towarn’,
which lendsthe office of the President much authority and influence. In spite of the
finality of theissuethat the President in Indiais merely afigurehead without any
real powers, circumstantial dynamics may probably afford him few, if not many
occasionsto use hisdiscretion in taking decisions. Three such circumstances are:

e First, when after afresh general elections, no party is ableto command a
majority inthe Lok Sabha; the President isinadvertently put inasituation to
apply hiswisdom, without any aid and advicefrom aCouncil of Ministers.

e Second, if anincumbent government losesitsmgority inthe Lok Sabhaand
the Council of Minigtersrecommendsthedissol ution of theHouse, the President
might bein aposition to use hismind to find out whether areasonably stable
government can be formed and the country saved from another general
election, thereby acquiring a discretionary power to accept or reject the
recommendation of the Council of Ministers.

o | ast, duetothelack of time-framewithin the President must assent to a hill,
hemay, in hisdiscretion, usethe pocket vetotokill abill.

Does the President have the power to dismiss the Prime Minister on the
chargesof corruption? Theseissues have arisen out of thefunctioning of theIndian
Congtitution during thelast 60 yearsin the circumstanceswhich either thefathers of
the Condtitution could not visuaizeor neglected to providefor theevol ution of suitable
conventionsontheissue. Thesolution, liesnot only in evolving healthy conventions
on many of the contentionsbut a so inimpressing upon theincumbents of thetwo
August Constitutional offices, through the peoplein general and thelegdl fraternity
inparticular, to develop and sustain cordial tiesbetween them, for, asPaul R. Brass
suggestswisaly the President can function effectively only if he hasthe confidence
of the Prime Minister and not vice versaasthe President isby convention reduced
to amerefigurehead whiletheministry isthereal executive.
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Vice-President

The Constitution of Indiaspecifiesthat there shall be aVice-President, who shall
also be the Ex-office Chairman of the Council of Stateand that heshall not hold any
other office of profit. However, the Constitution al so states that whenever there
occursany vacancy in the office of the President by reason of hisdegth, resignation,
removal or otherwise, theVice-President shdl act asPresident until anew President
iselected. The Vice-President may be also called upon to discharge the functions of
the President when he, owing to absence, illness or any other cause, isunableto
perform thefunctions of hisoffice. The Vice-President, when he acts as President
or discharges hisfunctions, shall be entitled to such emoluments, allowancesand
privileges as may be determined by law. But during any period when the Vice-
President acts as President or dischargesthe function of the President he shall not
perform the duties of the office of the Chairman of the Council of States, nor shall
he beentitled to any salary or alowance payableto the Chairman of the Council of
States.

The method of the election of the Vice-President isdifferent from that of the
President. Heiselected by the members of both Houses of Parliament assembled
at ajoint meeting. Thedectionisdoneby themethod of proportional representation
with singletransferablevote. Thenormal tenure of office of theVice-President is5
yearsfrom the date he enters upon his office. He may, however, resign hisoffice
beforethe expiry of theterm by writing to the President. He may a so beremoved
from the office by aresolution of the House and agreed to by the House of the
People. Thereisno provision for theimpeachment of theVice-President. TheVice-
President continuesto hold office even though histerm hasexpired until hissuccessor
entersupon hisoffice.

2.3.2 Power and Position of Prime Minister

Inthe parliamentary system of government in India, the PrimeMinister (PM) isthe
real executivein contrast to the ceremonial position of the President of India. The
office of the PM isaprominent oneasit hasattained immense power and authority
inthe Indian political system. But the executive system is not aone-man show.
Emphasizing the collective nature of responsibility, true to the essence of a
parliamentary democracy, the Constitution of Indiahas also accorded aposition of
primeimportanceto the Council of Ministersunder theleadership of the PM. The
Indian systemissymbolicin ensuring aleading position to the PM with the collective
responsibility of thecabinet. The PM isthe pivot, theguiding star that perceivesand
responds to the situation much ahead of others. Under Article 75 of the Indian
Constitution, the appointment of the PM is ordained by the President who
conventionally invitestheleader of themajority party inthe Lok Sabhato formthe
government sansany discretion of the President. However, the President may afford
hisdiscretion if themulti-party system failsto throw up an obviouschoice.

After assuming office at the prestigious South Block, the ministers are
appointed on hischoice. It must be noted herethat the PM hasaprerogativewhich
needsto betwisted at timesto suit to the compul sionsof running acodition government.



A convention hasawaysbeen followed in Indiathat the PM needsto bea
member of the Lok Sabha. However, Dr Manmohan Singh remains an exception,
when asamember of the Rgjya Sabha, hewas el ected asthe Prime Minister inthe
UPA government. Noteworthy isthefact that the President isfreeto appoint any
personasPM if heisof the opinion that the personto be appointedislikely to enjoy
the confidence of the Lok Sabha Hemay appoint the PM from amongst the members
of either House of the Parliament or even from amongst the outsiders. In casean
outsider isappointed asthe PM or asaminister, he must becomeamember of either
House of Parliament within 6 months of hisappointment. The continuation of the
PM in office depends upon his maority support in the Lok Sabha, though the
Constitution provides that the Ministers hold office during the pleasure of the
President. However, the pleasure of the President is, in fact, the pleasure of the
mgjority support of the Lok Sabha, towhom thegovernmentiscollectively responsible
and whose vote of no-confidence leads to the withdrawal of the pleasure of the
President, resulting intheremoval of the government.

Role, Power and Functions of the PM

The Constitution of Indiavests executive powers of the Union in the hands of the
Prime Minister and histeam. But the propensity of the post and therole of the PM
intheIndian polity ismuch more widespread and demanding, than what has been
definedinthe Condtitution. Thegroupis, at least, dominant, if not absolute. Not only
this, assertive personalitiesat times have added more power to the position. Recall
the daysof theregime of IndiraGandhi and even her father Jawaharla Nehru.

The PM’srole spansmany diverseareas. Thisincludes:

e ThePM isempowered to advisethe President about the appointment of
other ministersto constitute the Union Council of Ministers. Hehasa
free choicein selecting his colleagues. The only thing which he hasto
keep in mind, while preparing thelist of ministers, isthat he hasgiven
representation to variousgroupsin hisparty and that ministersaredrawn
from different states.

e Thepoalitical lifeand death of ministersal so depends uponthe PM. He
assignsto them various ministries and departments. He may changetheir
portfoliosor may even advisethe President to dismissthem.

e ThePM influencesto agreat extent every other appointment made by
the President. The President appoints Chief Justices and Judges of the
Supreme Court and the High Courts, Comptroller and Auditor-General,
Attorney General, Election Commissioners, Chief of Staff of Army, Navy
andAir Force, State Governors, Ambassadors and High Commissioners
and many other State officers. All these appointmentsareformally made
by the President but they are essentially the choice of the PM.

e TheParliament issummoned and prorogued by the President on theadvice
of thePM. The PM d so advisesthe President about the dissolution of the
Lok Sabha

e ThePrimeMinigter isthechanne of communication between the President
and the Council of Ministers.
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e As Chairman of the Union Council of Ministers, the Prime Minister
summons meetings of the Council of Ministersand presidesover them.

¢ ThePrimeMinister, being the Chairman of the Council of Ministers, not
only supervisesthe departments under his personal charge but also co-
ordinatesand supervisesthework of all other departmentsand ministers.

e TheCouncil of Ministersiscollectively responsibletotheL ok Sabha. As
such, theministerssink and swim together. Thisthey cando only if their
leader shieldsand defends them and their actionsboth in and out of the
Parliament. They must speak with onevoice.

e Important policy mattersareinitiated by the PM in both the Houses of
Parliament. It ishewho gives his opening speech on important policy
mattersand informsthe Houses of the purpose the government wantsto
achieve.

¢ |t hasbeenthe prerogative of the PM to takeadirect and keeninterestin
India sinternational relations.

e ThePM, being the leader of the maority party, hasto take the whole
party into confidence, so that he continuesto command the backing and
support of hisparty.

Theoffice of the PM inthe Indian political system hasexhibited varied
leadership stylesand performancesdueto variousfactorswhether persona

or circumstantial. From Nehruto NarendraModi, there have been distinct
modes of perceptionsand achievement orientations. However, intheera
of coalition governments, therole and outl ook of the PM s have become
morecauitions, cooperative, controlled but constrained in order tofix support
of the participating parties of the government. The cabinet, at times, may
al so become problematic that would compel the PM to take aback seat.

Thereby, the question of PM’sautonomy becomesreally crucial insuch
situations. For PM itisnot just anissue of the survival of hisparty, but
also of the people and the nation.

2.3.3 Power and Position of Council of Ministers

The essence of the parliamentary form of government liesin having acollective
body of executivein theform of the Council of Ministers, headed by the PM and
bearing their collective responsibility to the Parliament. Infact, these small islands
of power handle the complex responsibilities of the government efficiently and
effectively. The speed and expertisethat they offer to the PM arecommendable. In
India, the Council of Ministersconsistsof threetypesof ministers.

e Cabinet Ministers
e Ministersof States
e Deputy Ministers

Theministerswho hold therank of the Cabinet Ministersform the Cabinet.
The Cabinet has gradually come to acquire a very powerful position with the
responsibility of taking al important decisions. But with coalitions, the PM may



createacoterieof threeor four ministersto replacethe cabinet; anew phenomenon
caled ‘Inner Cabinet’ or ‘Kitchen Cabinet’ comesinto force. Sometimes, even
cabinet committees and groups are created to smoothen the functioning of the
government.

Functions

e Themost important function of the Council of Ministersistheformulation of
theexecutive policy in termsof which the administration of the country isto
be carried out.

e The Council of Ministers, also co-ordinatesthe policies, programmesand
activitiesof various ministriesand departments. It al so supervisesthework
of various ministriesthrough the Cabinet Secretariat.

e TheCouncil of Ministersisalso called up to makeor approve nominationsfor
variouspolitical, ambassadorial or judicia appointments.

e |t also approves the national awards, which the President confers for
meritoriousservicein different fieldsof socid activity.

e |t examinesthereportsof various ministriesand departments, commissions
and committeesbeforethey are presented to the Parliament for consideration
and approval.

¢ The Council of Ministersa so determines|egidativeand financia policies.

e Inthefield of international relationsalso, the Council of Ministersplaysan
important role. It considersand approvesthedrafts of India’sinternational
treaties and agreements, the questions of ambassadorial appointmentsand
those of therecognition of foreign states and foreign governments.

Council of Ministersand Parliament

The Condtitution of Indiamakesthe Council of Ministerscollectively responsibleto
the Lok Sabha. Accordingly, the Council of Ministerscanremainin officetill it has
the confidence of Lok Sabha, or elseit can bevoted out, by avote of no-confidence
rejection of budgetary demands or defeat on any major matter. Clear majority of
onepolitical party and discipline ensuresthat the government shal dwaysbeableto
exercise control over the Parliament. Thus, the Council of Ministers consisting the
top leadership of the party and assured support of the majority in the Parliament
becomesthe seat of authority and source of al decisions. The Cabinet hasto work
within theframework of public opinion, pressure of interest groups, limitations of
party programme and promises, mediacoverage, pressuresof oppaosition, nursing of
majority inthe House, and al so the commitment to itsown deeds, misdeeds, errors
or omissions. As Subhash C. Kashyap pointsout, thelndian political system represents
areal fusion of the highest executive and |egidative authorities. Therelationship
between the Executive and the Parliament isthe most intimate and ideal ly does not
admit any antagonism or dichotomy. Thetwo are not visualized ascompeting centres
of power, but asinseparable partners or co-partnersin the business of government
and the service of people. Still thereisclear distinction between the functions of the
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Executive and thefunctions of the Parliament. Latter isto legidate, advice, criticize
and ventilate public grievances. The Executiveisto govern, albeit on behalf of the
Parliament.

CHECK Y OUR PROGRESS

2. What arethediplomatic powers of the President?
3. Whereistheoffice of the Prime Minister located?

24 GOVERNMENT OF THE STATES

In accordance with thefederal characteristics, the Constitution of Indiaenvisages
two tiersof government—one at thelevel of the Union and the other at thelevel of
thestates. Part 1V of the Constitution of Indialaysdown the structure of the state
governments and stipul ates a parliamentary form of government like that of the
Centre.

Inaccordance with the parliamentary framework, like the Union government,
the state governments al so havetwo forms of Executive—the Constitutional head
and thereal executive. The Governor isthe Constitutional head of the stateand the
Chief Minister isthereal executive of the state.

Theambiguity about the dud role of the Governor, hispowersand functions
hasprovoked sharp debatesand controversiesboth intermsof nature of thefederation
and Union-Staterelations.

Meaning of Constitutional Head and Real Executive

The Governor actsasthenominal head, whereasthereal power liesin the hand of
the Chief Ministers of the states and the Chief Minister’s Council of Ministers.
Though the Constitution hasgiven many legidetive, executiveand judicia powersto
the Governor of astate, thelatter cannot exercise these powersindependently; he/
sheawayshasto act on the advice of the Chief Minister’s Council of Ministers.
Thisiswhy the Governor is merely the Constitutional head and the Council of
Ministers headed by the Chief Minister isthereal executive.

2.4.1 Power and Position of Governor

Appointment: According toArticle 153 of the Constitution, each statein Indiahas
aGovernor and the executive power of the stateisvested in him. Heis appointed by
the President of Indiafor aterm of five yearsand holds office during the pleasure of
the President (Article 156). This meansthat a Governor can be removed by the
President at any time even before the expiry of theterm.

Regarding the appointment of the Governor, there have been two conventions
inIndia

(i) The Governor is appointed from outside the state concerned. This

conventionisthereto ensureimpartiaity of theGovernor in state palitics.



However, there have been instances when this convention was not
followed.

(i) The states are consulted by the Centre in the appointment of the
Governor. However, thispracticeisalso not dwaysfollowed in every
appointment.

A study of the persons appointed as Governors clearly reveals that a
considerable number of retired politicians have been appointed as Governors.
Besides, retired bureaucrats, judgesand retired army officia shave a so been gppointed
as Governors. Thus, frequently, the Governors have been accused of playingin
favour of the party-in-power at the Centre.

Qualification: The Congtitution prescribesthefollowing qualificationsfor aperson
to becomeaGovernor:

e Hemust beacitizenof India

e Hemust have compl eted the age of thirty-five

¢ Heshould not beaMember of Parliament or State L egidature
¢ Heshall not hold any office of profit

Power s and Functions of the Gover nor
The powersand functions of the Governor can be categorized asfollows:

(a) Executivepowers. TheGovernor gppointsthe Chief Minister and hisCouncil
of Ministers. However, following the Parliamentary form of government norms,
they areresponsibleto the State Assembly and remain in power till they enjoy
the confidence of the State Assembly. The Governor also appoints the
Advocate General and the membersof the State Police Service Commission.

All the executive actions of the state are carried out in the name of the
Governor. Itistheduty of the Chief Minister to communicateto the Governor
all thedecisionsof the Council of Ministersrelating to the administration of
the state and proposalsfor legidation.

(b) Legidative powers. The State Legislature consists of the Governor and
the State L egid ative Assembly. Thus, the Governor isanintegral part of the
legidature and enjoysavariety of powers. Governor may summon, address,
prorogue and dissolvethelegidature. When abill ispassed by thelegidature,
it hasto be presented to the Governor and the Governor shall declare either
that he assentsto thebill or that he withholds assent or that he reservesthe
bill for the consideration of the President. Article 213 empowersthe Governor
to promulgate ordinances during therecess of thelegidature. Hea so hasthe
power of causing to belaid before the state | egislature the annual financial
statement and recommending money hills.

(c) Judicial powers: The Governor of astate hasthe power to grant pardon,
reprieve, respiteor remission of punishment or to suspend, remit or commute
the sentence of any person convicted of any offence against any law relating
to amatter to which the executive power of the state extends.
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(d) Discretionary powers: Apart fromthenormal functionswhich the Governor
exercisesasaCongtitutional head, he exercises certain discretionary powers.
Some of them have been expressy conferred on him, while some othersflow
by necessary implication.

Article 163 (1) statesthe Governor should act according to the advice of the
Cabinet except when heisrequired by the Constitution to act in his discretion.
Article 163 (2) confersthe Governor with the blanket discretion to decidewhen he
isrequiredto act intheir discretion. The Governor’s satisfaction, aswell ascertain
respons bilities, therefore, becomes vulnerableto the discretionary power.

With regard to thediscretionary power by implication, they aresignificantin
two matters. Oneiswith regard to the appointment of Chief Minister when neither
asingle party nor acombination of partiesemergesfrom the election with aclear
majority. Related to thisis also the question of dismissal on theloss of majority
support. The second matter iswith regard to making areport to the President under
Article 356 about his satisfaction that asituation hasarisen in which thegovernment
of state cannot be carried onin accordance with the provisions of the Constitution,
thereby recommending theimposition of the President’srule.

The above mentioned powerswere meant by the Constitution-makersto be
used for extraordinary and emergency situations. But in practice, not only these but
also somenormal powers, likethat of reservation of billsfor the consideration of
President, have been used in quite controversial mannerswhich suggests partisan
motives, thereby creating tensions between Union—Staterel ations.

Position and Role of the Gover nor

From the above description, some very significant characteristics comeinto view
about the office of the Governor, which haveimportant bearings on state politics. To
begin with, the Constitution intended that the Governor should betheinstrument to
maintain thefundamental equilibrium between the government and the people of the
state, and to ensure that the mandates of the Constitution are respected inthe state.
That is, with regard to the office of the Governor, Article 159 saysthat the Governor
shdll, tothebest of hisability, ‘ preserve, protect and defend the Constitution and the
law’ and will devote himself *to the service and well-being of the people’ of the
state.

Thus, the Constitution of Indiaenvisagesadual rolefor the Governor of a
state:
e AstheCongtitutional head of the state
e Astheagent of the Centre

Governor as the Head of the Sate

The Governor asthe head of the state worksunder the parametersof parliamentary
democracy. Thus, he acts as anominal head and exercises hisfunctions strictly
accordingtothe*adand advice of the Council of Minigters. Thoughtheadminigtration
iscarried out in the name of the Governor, the real authority is exercised by the
Chief Minister and hisCouncil of Ministers, who are collectively responsibleto the



LegidativeAssembly. After thefourth General Electionsin 1967, the monopoly of
political power by the Congressparty was broken and the non-Congressgovernments
wereformed in seven states. This phenomenon continues even today whereno one
party is capable of forming governments in both the Union and in many of the
States. This changed scenario redrafted and redefined the position and role of the
Governor in state palitics. The Governorsbecameactively involved in state politics
andinvariably acted in theinterests of the party-in-power at the Centre. They also
used their discretionary powersfor their party purposes, and thus madethe office of
the Governor highly controversid, with theresult that therewasademand to abolish
the office of the Governor.

Governor as an Agent of the Centre

Accordingto K. M. Munshi, ‘ Governor isthewatch-dog of Congtitutional propriety
and the link which bindsthe State to the Centre, thus securing the Constitutional
unity of India . The Governor performsthefollowing functions asthe agent of the
Centreinthe states:

(8 TheUniongovernmentisresponsiblefor good governanceinall thestates. In
case of the Congtitutional breakdown of state machinery, the Governor may
recommend President’srule or Emergency in the state under Article 356.

(b) TheGovernor sendshisreport regarding theaffairsof thestateto the President,
periodicaly.

(c) TheCentrehasthe power toissuedirectivesto thestatesand it isthe duty of
the Governor to seethat such directivesarefollowed by the state government.

(d) TheGovernor of astate can reserveabill passed by the State L egidlaturefor
the consideration of the President. Moreover, certain typesof billsmust be
reserved by the Governor for the President’s consideration.

2.4.2 Power and Position of Chief Minister

Taking theanalogy of the parliamentary system of governanceat the statelevd, the
Congtitution providesfor the office of the Chief Minister to bethereal executive of
the state. He symbolizes ruling power structure and wields more authority than
anybody elseinthe state.

However, the philosophy underlying the creation of ademocratic setup inthe
state under the Indian Congtitution appearsto be guided by the compulsionsof unity
and consistency in the governance of the country asawhole. It doesnot ensureto
each state afair degree of functional autonomy in the true spirit of the federal
structure of theIndian polity. Consequently, the position of the Chief Minister isnot
of ademocratic ruler with wide-ranging powersand functions. Rather, it appearsto
bethat of alocal ruler with many fetters put on hisfunctional autonomy. These
fettersarein the form of the vast discretionary powers afforded to the centrally
nominated Governor, by using which he can impair the effectiveness of the Chief
Minister asthereal ruler of the state el ected by the people.
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Appointment of the Chief Minister

The Chief Minister isappointed by the Governor, the executive head of the state,
who invitestheleader of themajority party inthe L egidativeAssembly toformthe
government.

However, in practice, the appointment of the Chief Ministersinthe stateshas
become more of agameto be played by the Central government through the office
of the Governor and other political manoeuvring than the simple Constitutional
proposition that the Chief Minister shall be appointed by state governments. Thisis
more prominent in the stateswhere none of the partiesare ableto secureamajority
support inthe LegidativeAssembly. Such situations are expl oited by the Centrein
order to either keep the functioning of the state government in accordancewithits
needs and aspirations, or to destabilize the government to install a new puppet
government inthe state.

The Condtitution mentionsnothing about the qualification of the Chief Minigter.
Under the Constitution, all that isrequired isthat such apersonisacitizen of India
and possesses such qualifications, asare required for becoming amember of the
LegidativeAssembly (MLA). Such aperson could beamember of either house of
thelegidature or even an outsider. Although congtitutionally, anon-legidator does
not stand barred from becoming aminister or aChief Minister, he must, however,
become amember of thelegidaturewithin six months, failingwhich heisliableto
forfeit hisoffice.

What holds good in the appointment of the Chief Minister also holdstruein
regard to hisremoval from office. The Constitution providesthat the Chief Minister
holds office during the pleasure of the Governor. In practice, the pleasure of the
Governor becomesthe mgority support inthe LegidativeAssembly under Article
164 (2) of the Constitution. However, what happensin practiceisthat theremoval
of the Chief Minister israrely the decision of the Governor. Acting asan agent of
the Centre, the Governor ‘removes’ the Chief Minister at the behest of the Central
government.

Consequently, Article 356 of the Congtitution (President’srulein the states),
providestheinstrumentdlity throughwhich theduly el ected governmentsin the states
are generally ousted, and has become one of the most abhorred articles of the
Congtitution by the protagoni sts of the state autonomy inthe country.

Power s and Functions of the Chief Minister

The Chief Minister, being thereal executive head of the state, enjoysseverd powers
andfunctions. They are:

¢ Heistheworking head of the state government, and as such, he advisesthe
Governor in mattersrelating to the selection of hisministers, changeintheir
portfoliosand their removal from hisgovernment.

¢ Hepresidesover the meetings of his Council of Ministersand seestoit that
the principleof collectiverespons bility ismaintained. Hemay, thus, advicea
minister to resign from his post or may advice the Governor to dismissa
minister, in case hediffersfrom the policy of the Cabinet.



e He communicates to the Governor such information relating to the
administration of the state of affairsand proposals of |egisation ashe may
cal for.

¢ Hefurnishesto the Governor such information relating to the administration
of the state.

e Heplacesamatter for the consideration of the Council of Ministerswhere
the Governor requires him to have the decision of the government. He, thus,
acts as the sole channel of communication between his ministers and the
Governor.

e Likewise, the Chief Minister isthe solechannel of communication between
hisministersand thelegidature. All billsand resol utionsthat aremovedinthe
legislature must have his prior approval. Criticism of his government is
answered by him.

¢ Hemay resign any time and then advise the Governor to summon such and
such person for theinstallation of another ministry or to dissolvethe House,
and thereby placethe state under President’srule.

¢ Thoughintheory, al appointmentsare made by the Governor, in practice, the
power of patronage vestswith the Chief Minister. Heis consulted about the
appointment of judges of the state high court. No posting and transfer can
take placein the state without hisapprova . Heis consulted in the appointment
of State Advocate General and the members of State Public Service
Commisson.

The Chief Minister and the Legisature

Inaparliamentary form of government, the executive headed by Chief Minister, and
the legislature are supposed to work in close cooperation with one another. He
definesgovernment policiesand programmesin the House and faces the opposition.
For all practical purposes, the agenda of the House is decided by him. But with
respect to thelegisature, hismost important power isthat of the dissolution of the
House. At any time, the Chief Minister can advise the Governor that the Vidhan
Sabha be dissolved, though the latter is not bound by that. But usually, such an
adviceisaccepted.

The Chief Minister and the Governor

The founding fathers of the Constitution had laid great stress on the need for a
harmoni ous el ationship between the Governor and his Council of Ministersheaded
by the Chief Minister. Thiswastheideabehind abandoning the proposal for elected
Governorsand providing for their nomination by the President.

Thus, the Chief Minister hasthe obligation to facilitate the exercise of the
Governor’sright to be consulted for necessary information about the affairs of the
administration of the state. The Governor cannot effectively discharge hismulti-
faceted role as afriend, philosopher and guide to the Council of Ministers, asa
sentinel of the Constitution and asalivelink with the Union.

Federalism and
Governance

NOTES

Self-Instructional Material 79



Federalism and
Governance

NOTES

80 Self-Instructional Material

However, there have been timeswhen the Governor and the Chief Minister
had tensions between them. A few yearsago, when Digvijay Singh wasthe Chief
Minister of Madhya Pradesh, Bhai Mahavir was the Governor of the State. The
statewitnessed cold war between the Governor and the Chief Minister. The Governor
used to directly summon senior government officialsto the Rgj Bhawan and issued
verbal orders. Digvijay Singh viewed thisasan affront to hisauthority and believed
that requestsfrom the Governor should be routed through the state government.

Position of the Chief Minister

The position of aChief Minister inthe stateisakin to that of the Prime Minister at
thecentral level, at least interms of the broad scheme of parliamentary system of
governanceif notintermsof thesubstantive holding of the power in ultimateanalysis.

To beginwith, the Chief Minister hasarelatively free hand in deciding the
shape and size of his government. However, if the Chief Minister belongsto a
nationa party or headsacoalition, hishandsbecometied evenin using hisprerogative
of selecting hisown ministersand all ocating portfoliosto them ashe hasto either
consult the party high command or takethe prior approval of the coalition partners
before announcing the names and ministries of variousministers. Chief Ministers
having aregional base and comfortable majority inthe State Legisaturesareina
better and safer position. Still all Chief Ministers have to ensure that all social
segmentsof society arerepresented intheministries; also, there hasto beregionally
bal anced distribution of theministries, in addition to having capabl e people running
thevital departmentslike Home, Finance, Education and Defence.

Theposition of the Chief Minister ispivotal ashe hasunhindered power to
reshufflehhisCouncil of Ministers.

The relationship of the Chief Minister with the MLASs of the Legidlative
Assembly dependson two factors: the standing of the Chief Minister infront of the
MLAsand theattitude of theformer towardsthe latter. If the Chief Minister does
not command acomfortable maority in the Assembly, hisposition becomesquite
precariousin front of theMLAsand heisin avulnerable position. In substance, a
democratic rather than an authoritarian attitude of the Chief Minister towardsthe
MLAsandthelegidatureitsdf needsto bethenorm of theeffectiveand dl-embracing
functioning of the Chief Minister.

Sincethe PrimeMinister isthereal custodian of the executive power of the
Central Government, aregular and harmonious contact between him and the Chief
Minister goesalong way in ensuring thetrouble-free conduct of relations between
the state and Central governments.

Thefundamental sourceof the Chief Minister’sprimepositionintheplanning
processemanatesfrom hisassoci ation with the Planning Commission and the National
Deve opment Council (NDC), theapex bodiesof theplanning systeminIndia Strictly,
though the Chief Ministers are not a part of the Planning Commission, their
participation in the formulation of the Five Year Plans is ensured through the
mechanism of theNDC. The NDC consists of the PrimeMinister, somekey Union
ministers and Chief Ministers of all states, and executive heads of the Union
Territories. The Chief Ministersa so remainin touch with the Planning Commission



inorder to ensure smooth flow of fundsfor theimplementation of several centrally
sponsored developmental schemesin the state.

From the above discussion, it is clear that the Chief Minister of astateis
vested with many powers, but hisreal position dependson his personality, political
experience, administrative capability, positioninthe party organization at the state
level, backing and equation with the Central |eadership, and when he enjoysthe
support of asingle majority party or of acoalition government.

2.4.3 Power and Position of Council of Ministers

Following themodel of the parliamentary government, thereal government of the
state consists of the Council of Ministersheaded by the Chief Minister. Intheory,
the Council of Ministersand the Chief Minister exist to aid and advisethe Governor.
However, in practice, the Governor has to act on the advice of the Council of
Minigters.

The Council of Ministersisthe chief executive body. Thequality of the state
administrationislargely conditioned by theleadership and thedirectionisprovided
by theministers. In short, extraordinary political power isvestedinthissmall group
of persons.

Organization

The Governor appointsthe Chief Minister and on the advice of the Chief Minister,
he appointsthe other ministers. However, asmentioned previoudy, the Chief Minister
isnot asfreeto select histeam asthe convention would have usbelieve.

Thesizeof thestate Council of Ministerswasnot previoudy specifiedinthe
Condtitution. Thus, the Chief Ministerswere proneto have an unwieldy Council of
Ministers in order to satisfy all the factions contending for power in the state
government. But with the passage of the Ninety-First CongtitutionAmendment Act,
2003, thesizeof theministriesislimited to only 15 per cent of thetotal membership
of the State L egid ative A ssembly. Remarkableimprovement has been brought about
with regard to thefrivol ous elementsfinding place among the Council of Minigters.

Working of the Council of Ministers

The Council of Ministersiscollectively responsibleto the LegislativeAssembly.
Thismeansthat every member of the Council of Ministersacceptsresponsibility for
every decision of the Cabinet. If aminister isunableto accept responsibility, theonly
aternativeleft for himistoresign, asthereiscollectiveresponsibility.

Theminister isthe political head of the department, whose administrative
head isasecretary, whoisacareer civil servant. Ordinarily, matters pertainingto a
department are dealt with by the minister-in-charge. But al important cases are
required to be brought before the Cabinet for direct discussion.

Political Trends

Since 1967, the deterioration in political standards and practicesin the wake of
multi-party ministries, inter-party rivalriesand political defectionshas madethe
Governor ‘apolitical head’ rather thana' Constitutional Guardian’.
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One of thereasonsfor the attack or the criticism of the Governor’srolein
state politicsisthe way the Governors have been appointed in the past. In January
1990, eighteen Governorswere asked to resign by the Presdent tofacilitateareshuffle
by the Union government led by V. P. Singh, whichin turn, made the office of the
Governor at the mercy of the Centre. Asmentioned earlier, the Centrehasgeneraly
followed the policy of appointing peopleas Governorswho haveeither failed towin
any seat inthe elections, or they are ex-bureaucrats or ex-judges (asareward to
their loyalty). Thus, such Governorsowetheir loyalty moretowardsthe Centreand
lesstowardsthe state. Moreover, during their appointment, the Centre sometimes
does not consult the Chief Minister and his Council of Ministers. Thus, the state
Chief Ministerscomplain that the selection of the Governorsisimposed on them.

The Governor’srole hasbeen controversia in variousrespects:

(i) AppointingaChief Minister in caseno party getsaclear majority:
Though the appointment of the Chief Minister, in general, isdecided by
the party in majority inthe Assembly, in certain casesit had become
controversia. InMarch 1982, HaryanaGovernor, G. D. Tapase, asked
Devi Lal, leader of the BJP-Lok Dal, to present before him all the
legislatorswho stood for the alliance. However, the Governor invited
Bhajan Lal, leader of the Congress (1) Legislature Party, to form the
government. Although Bhajan Lal wasswornin asthe Chief Minister
of Haryana, hedid not claim amajority support intheHouseat thetime
of swearing-in, and wasthereforegiven amonth’stimeto prove mgority
inthe assembly, which hedid prove. Appointments of Jayalalithaaas
the Chief Minister of Tamil Nadu by FatimaBibi in 2001 (despitethe
former’sinvolvement in various corruption cases) and Nitish Kumar as
the Chief Minister of Bihar by Sunder Singh Bhandari in 2000 are some
such examples.

In the Assembly election held in Bihar in February 2000, the
Rashtriya Janata Dal (RJD), headed by former Chief Minister Lalu
Prasad Yadav, emerged as the single largest party, with 123 seats.
However, theeectionsled to ahung Assembly. Being the largest party,
it was widely expected that RID would be invited first to form the
government. Curiously, and without proffering any reasons for his
decision, the Governor, Sunder Singh Bhandari, invited Nitish Kumar,
who represented NDA, to form agovernment and provemgority inthe
assembly withinten days. The Governor’saction camein for strident
criticism because it was very clear that the aliance did not have the
required numbersintheAssembly. It wasonly at the behest of NDA
(whichwasin power at the Centre), the Governor acted asthe agent of
the Centre.

(i) Deciding the fate of Chief Minister in case of intra-party
defections: On many occasions, Governors have dismissed Chief
Ministerswhen the State L egidl ature should have decided the matter.
Many atimes, the state governments were dismissed when several
intra-party defectionshad taken placeand theruling party wasprepared



to proveitsmajority onthefloor of theHouse. But beforeit could do so, Federalism and
the Governor had given the orders for the dissolution of the State Governance
Legidature.

In 1997, Romesh Bhandari, the Governor of Uttar Pradesh, dismissed
the Kalyan Singh led BJP (Bharatiya Janata Party) government when NOTES
the Uttar Pradesh L oktantrik Congress (UPL C) withdrew support to
the government. Immediately after the dismissal, Bhandari, instead of
leaving the fate of the government to the Legislature, swore UPLC
leader, Jagadambika Pal, asthe new Chief Minister of the state. The
Allahabad High Court held the Governor’sactionsaswrong, asKayan
Singh should have been given the chanceto prove hismajority onthe
floor of the House and not accepted UPLC’sclaim at face value.

(iif) Advising the President for proclamation of emergency under
Article 356: The Governor can advise the President to impose
emergency (under Article 356) in case there is a breakdown of the
state Constitutional machinery inthe state. In the past, the Governors
of different states dismissed the state governments and imposed
emergency due to partisan reasons. This discretionary role of the
Governor in dismissing the governments and that of imposition of
President’srule becamevery controversia. The Supreme Court, which
till 1993 considered it purely apolitical matter, initsverdictin March
1994, held the dismissal of governmentsand imposition of President’s
rulein Nagaland (1988), Karnataka (1989) and Meghalaya (1991) as
uncongtitutiona. In S.A. Bommai and othersvs. theUnion of India, the
Supreme Court tried to give some guidelines so that the Governor’s
discretionary power of imposing emergency under Article 356 isnot
misused.

However, in 2005, the use of Article 356 became acentre of debate.
During February 2005 e ections, no party could get mgjority inthe Bihar
Assembly. In such a situation, Governor Buta Singh recommended
President’sruleto the Central government. Hisrecommendation was
accepted by the UPA (United ProgressiveAlliance) government and
was further approved by the President. However, instead of being
dissolved, theA ssembly waskept under suspended animation, obvioudy
hoping that someleader could beinapositionto stakeclaimtoforma
government. Thus, thepossibility of changeintheloyatiesof members
was accepted aslegitimate. L ater, when challenged, the Supreme Court
invalidated the imposition of President’s rule and ordered for fresh
electionsthat were held in October—November 2005.

(iv) Using discretionary powers in day-to-day affairs: Apart from
gppointing, toppling or dismissing ministries, the Governor hasa so been
interfering inthe state government’ saffairsin the name of discretionary
powers.

(v) Sendingreportstothe Central government: Even therole of the
Governorswhile sending reportsto the Central government had al so,
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sometimes, invoked controversy. Governor B.N. Nehru'stransfer from
Jammu and Kashmir to Gujarat and S. S. Barndd stransfer from Tamil
Nadu to Bihar, because of refusal to cooperate with the Centreto topple
Farooq Abdullah’s government and Karunanidhi’s government,
respectively, were examples of such controversies.

(vi) Reserving a bill for the President’s assent: The power of the
Governor toreserveabill, passed by the State L egidlature and against
the advice of the state ministry, for the President’ sassent isyet another
issue of contention between the Centre and the states. The Sarkaria
Commission found that during the period from 1977 to November 1985,
1130 state billswerereserved for the consideration of the President.
Out of these, the President had given assent to 1039 bills. Opposition—
ruled states have raised their complaints against the misuse of Articles
200 and 201, which empowers the Governor to reserve the bill for
Presidential assent. Aspart of their reactionsin front of the Sarkaria
Commission, stateslikeWest Bengal had even asked for these articles
to be del eted from the Constitution.

Thus, the Governors, whileworking asagents of the Centre, no doubt tarnish
theimage of thefederd principleand convert the officeinto that of aparty functionary
to destroy not only the federal structure but also the Constitutional intent.
Unfortunately, thistrend continues and consequently remainsameajor irritantin the
Union-Staterelations.

CHECK Y OUR PROGRESS

4. What arethetwottiersof governmentin India?
5. What are thetwo forms of executives of the state governments?

6. Whoisthenominal head of state governments?

2.5 STATE LEGISLATURE

Thestatelegidaturein Indiaconsists of the Governor and one or two houses. The
Constitution providesthat in each state there shall beaL egislative Assembly. At
present, under Article 168 of the Constitution five states—Andhra Pradesh, Bihar,
Maharashtra, Karnatakaand Uttar Pradesh have bicameral legislatures, i.e. they
have Legidative Council (Vidhan Parishad) and L egislative Assembly (Vidhan
Sabha). The State of Jammu and Kashmir al so hasan upper house or the L egidative
Council under itsown Constitution. Therest of the states have preferred to have
only apopularly elected assembly, i.e. Vidhan Sabha.

25.1 Sate Legidative Council

Composition: Thetotal number of membersin the Legidative Council of astate
having such acouncil shall not exceed one-third of thetotal number of membersin



theLegidativeAssembly of that state. Thetota number of membersintheLegidative
Council shdl inno casebelessthan 40, unless Parliament by law otherwise provides.

The membersof the LegidativeAssembly areindirectly elected in territorial
congtituenciesformed onfunctiond linesand areelected by the system of proportiond
representation by meansof the singletransferable vote. The Constitution requires
the membersof the Council to be elected or nominated asfollows:

(& One-third of themembersof municipalities, district boards and other
local authoritiesinthestate

(b) One-twelfthto bedected by an dectora collegeconsisting of university
graduates

(c) One-twelfthto beelected by anelectora college consisting of teachers
inuniversities, collegesand secondary schools

(d) One-thirdto beelected by membersof the LegidativeAssembly from
amongst personswho are not members of the Assembly

(e) Theremainder are to be nominated by the Governor from amongst
peoplehaving ‘ special knowledgeor practical experience’ inthefields
of ‘literature, science, art, cooperative movement and social service’

All the nominationsto be made by the Governor are made on the advice of
the Chief Minister of the state.

Qualification and ter m: A person seeking el ection to the L egidative Council must
possessthefollowing qudifications:

(i) Heshould beacitizenof India.
(i) Hemust have completed the age of 30 years.

(i) He must possess such other qualifications as may be prescribed by the
Parliament fromtimetotime.

(iv) Heshould not hold any officeof profit under the Union or the State government.
Also, he should not have been convicted by the court for e ection mal practices
or other crimes.

TheL egidative Council isapermanent body, not subject to dissol ution. One-
third of itsmembersretire every 2 years, after completing theterm of 6 years. The
quorum of the Council isone-tenth of thetotal strength or 10 members, whichever is
gresater.

Presdingofficer: Thepresiding officer of the Legidative Council isthe Chairman,
who is elected by the members from amongst themselves. In addition, they also
elect aDeputy Chairman, who presides over the meetings of the Council in the
absence of the Chairman.

Powersof the L egislative Council: The Legislative Council plays more of an
advisory role. A bill, other than amoney bill, may originatein either House of the
Legidature. Over legidative matters, it hasonly asuspensive veto for amaximum
period of 4 months. Over financial matters, itspowersare not absol ute. A money bill
originatesonly intheAssembly and the Council may detainit only for aperiod of 14
days. Thereisno provisionfor ajoint sitting of both the Houses of the State L egidature
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to resolve adeadlock between them over legidative matters. Thus, the Legidative
Council isonly asubordinate component of the Legidature.

Criticism: The Legidative Council hasbeen criticized by many scholars:

(a) Criticsfed that therepresentation of various categoriesin the Council isnot
satisfactory. Functional representation should be broad-based. Thus,
representation may beextended to such other functiond categoriesasmedicine,
engineering, tradeunion, business, civil service, etc.

(b) Thecriticsalsofedl that the Legidative Council doesnot serve any useful
purpose. Thereis no reason to believe that the el ected representatives of
thesefive states are moreirresponsible than the elected representativesin
other states, so that the legislation passed by them requires reviewing or
delaying by themembersof the Council. If themgority of thestatesin India
do not have upper housesor L egidative Councils, thereisno reasonwhy only
afew states should bear the burden of having them.

(c) Also, theLegidative Councilsare more of afinancial burden onthelimited
resources of the poor people of the states concerned.

(d) TheLegidative Councilshave been misused by thepolitical partiesin power
and in opposition in the respective states. The candidates defeated in the
genera elections have been either elected by the Councilsor nominated by
the Governor on the advice of the Council of Ministers. Such personsalso
hold ministeria posts.

2.5.2 Sate Legidative Assembly

Composition: The Constitution of Indiaprovidesthat in each statethere shall bea
LegidativeAssembly. TheAssembly consistsof not morethan 500 and not lessthan
60 members chosen by direct electionsfrom territorial constituenciesin the state.
For the purpose of el ections, each state shdl bedividedintoterritorial constituencies
insuch amanner that the ratio between the popul ation of each constituency and the
number of seatsdlotted toit, asfar aspracticable, bethe samethroughout the state.

Thus, the membersof the L egislative Assembly are elected on the basis of
universal adult franchise without any distinction on the basis of caste, creed or
religion. However, certain seatsarereserved for SCsand STs. The Governor can
nominate afew Anglo-Indiansif hefee sthat theAnglo-Indian community hasnot
been given proper representation in the LegidativeAssembly.

Qualification and term: A person should havethefollowing quaificationsin order
tostandintheelectionsof the LegidativeAssembly:

(d) Heshould beacitizen of India.
(b) Heshould be morethan 25 years of age.

(c) He should possess such other qualifications as may be prescribed in that
behalf by or under any law made by Parliament.

Every LegidativeAssembly hasa5-year term from thedate appointed for its
first meeting, unlessdissolved earlier. The Assembly standsautomatically dissolved



after Syears. The period of 5 years, may, while aproclamation of emergency isin
operation, be extended by Parliament by law for aperiod not exceeding 1 year at a
time, and not extending, in any case, beyond a period of six months after the
proclamation has ceased to operate.

Asper the Congtitution, theAssembly must havetwo sessions per year. Al so,

theinterval between the two sessions of the Assembly must not be more than 6
months. The quorum of the Assembly should be one-tenth of thetotal membership
of theHouse.

Power sand functions. Inall practicaity, Legidatureof astate meansitsLegidative
Assembly. TheAssembly hasthefollowing powersand functionsto perform:

0]

(i)

(i)

(iv)

v)

It can make laws on any subject provided in the State List or on a subject
provided under the Concurrent List, provided it doesnot conflict with alaw
already made by the Parliament.

It has control over the Council of Ministers. It hastheright to ask questions
fromthe ministersand it isthe duty of the ministersto satisfy the membersof
the Assembly. The members of the Council can also pass ano-confidence
motion against the government. The state government hastoresigniif itloses
inthe no-confidence motion.

It d so control sthefinances of the state. A money bill can originateonly inthe
LegidativeAssembly. TheLegidative Council can only keep the money bill
only for 14 days, after whichitisconsidered passed if it has been passed by
the Legidlative Assembly. It may pass, reject the demands or reduce the
amount in the budget. Thus, no tax can beimposed or withdrawn without the
approval of theL egidativeAssembly.

TheLegidativeAssembly also has constituent powers. According toArticle
368, ahill of Constitutional amendment, first passed by the Parliament, shall
bereferred to the statesfor ratification. TheAssembly hasto giveitsverdict
by passing aresolution by itssmplemajority showing approva or disapprova
of the said bill. Also, the President of Indiamay send a bill to the House
regarding change of boundary lines of the state or itsreorganization to licit
itsviewson the subj ect before he recommendsthat such abill beintroduced
inthe Parliament.

The Assembly also elects its own Speaker and Deputy Speaker and may
remove them by avote of no-confidence motion. It also takes part in the
election of the President of Indiaby being apart of the electoral college. It
considersthereports submitted by variousindependent state agencieslike
the State Public Service Commission, Auditor-Generdl, etc.

2.5.3 Comparison between the Legisative Assembly and

L egislative Council

At the Centre, the Rajya Sabha has, except in the field of money bills, co-equal
powerswiththeLok Sabhainall legidative matters. Inthe State L egidature, onthe

Federalism and
Governance

NOTES

Self-Instructional Material 87



Federalism and
Governance

NOTES

88 Self-Instructional Material

contrary, the Council isdesigned to play adefinitely inferior role. Itsfunctionsare of
an advisory natureonly.

TheLegidative Council hasno power regarding themoney bill. A money bill
cannot originate in the Council. It cannot, also delay a Money Bill or make
recommendationsin thebill if they are not acceptableto the LegidativeAssembly.
In case of anon-money hill, thebill travel sfrom the Assembly to the Council only
twice. The Council only hasthe power of asuspensiveveto, for thefirst timefor a
period of 3monthsand the second timefor amonth. The Council also doesnot have
the power to pass a no-confidence motion against the government. Only a no-
confidence motion passed by the L egidlative Assembly can result in the change of
the government. Thus, the L egidative Council doesnot have control over the state
executive. These provisionsclearly establish theabsol ute superiority of theAssembly
over the Council.

2.5.4 Criticism of the Sate Legidature

Though the State L egidlatures have an admirablerecord of achievementsto their
credit, their functional working has been quite defective. Some of the drawbacks
pointed out by the criticsareasfollows:

(a) Indtates, whichhavebicamerd legidature, the power of the L egidative Council
ishighly restricted. Infact, inthe Legidative sphere, it hasno effectivevoice.

(b) From the point of view of the state autonomy, the powers of the State
Legidaturesarevery restricted. The SarkariaCommission has pointed out
that in several cases, billswere sent to the President for hisconsideration by
the Governor. A President can take any number of daysto send back thebill
accepting or rejecting it. Thisleadsto asevere erosion of state autonomy.

(c) Themembersof themajority party intheLegidativeAssemblieshave shown
scant regard for the sentiments and views of the opposition partieswhile
framingtheir policy.

(d) Defections have been a major drawback in the working of the State
Legidatures.

(e) Many atime, membershad been absent fromthe Legidaturesinlargenumbers,
resulting in lack of quorum. Consequently, the functioning of the State
L egidatures had been hampered.

(f) Over theyears, thecomposition of the State L egislatures has changed, with
more and more groups, castes, religions, and professionsbeing represented in
them. Ononehand, itisapositivefeature sincethe L egidatureisbecoming
truly representative. On the other hand, men and women of rural background,
especially farmersand cultivatorsare steadily increasing their number inthe
LegidativeAssemblies. These people cannot be expected to take asustained
interest in the highly complicated and demanding business of Legislation.
Thus, over theyears, State L egidaturesin Indiahavetended to becomemere
forumsof declamatory politicsthan of seriousengagement inthe overview of
thegovernment’spolicies, activitiesand expenditure of public money.
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CHECK Y OUR PROGRESS overnane
7. How arethe membersof the Legidative Assembly elected?
8. Whoisthepresiding officer of the Legidative Council? NOTES
9. What power doesthelegidative council havewith regard to money bill?

2.6 SUMMARY

¢ TheConditution hasdividedthelegidative, adminidrative, politica andfinancid
powers between the Centre and the states.

e Someof the provisionsand Articles of the Constitution show that it favours
the Union over the states.

o |f the state does not comply with the directives of the Centre, the Union has
the authority to take over the administration of the state under President’s
Rule.

e Thestatesaredissatisfied asthey feel that the powersare heavily infavour
of the Centre.

e Theworking of theIndian federation showsthat the Central government has,
at times, misused itsstrong position for bringing some statesunder itsinfluence.

¢ There have been many instances which reflect that the Union has used its
strong positionfor furthering the political endsof theruling party &t the Centre,

¢ Withtheriseof regiona partiesand the decreas ng strength of nationd parties,
the need to have strong states as part of the Indian Unionisnow advocated
by many analysts asthe necessity of contemporary times.

¢ Despitehiccups, Indiahasavery good model for Centre-Staterelations, a
model that has ensured democratic stability and hasthe potential to becomea
model for other countries.

e Themost positive aspect of Centre-Staterel ationship isthe multi-party system,
which hasallowed different partiesto be represented at the Centre. Infact,
coalition governments have created stability for Centre-Staterelations. All
conflictismediated by political representation at the Central level. Thisis
perhapswhy most movementsfor secession have become muted.

e The Constitution of India declares that there should be the offices of the
President and Vice-President of the country. These arethe most significant
officesinthe country. It al so elaboratesthe functions of the Prime Minister
and the Council of Ministers, which are selected from among the members of
parliament.

¢ Under the Condtitution of India, the office of the President of Indiaisvirtually
analogous to that of the British monarch in keeping with the spirit of the
parliamentary executive. Being the ceremonial head of state, the office of
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the President is an exalted one, with enormous prestige, authority, grace,
dignity, respect and adoration, but very lessactivism.

¢ ThePresdent hasvast power of making and unmaking executive appointments.
Inthefirst place, he appointsthe Prime Minister and on thelatter’sadvice,
the other membersof the Union Council of Minigters, toaid and advisehimin
theexerciseof hisfunctions.

¢ The President appointsthe Chief Justice and other judges of the Supreme
Court of Indiain consultation with such other judges of the Supreme Court
and state high courts as he may deem necessary.

e ThePresident of Indiaisvested with theroleto advise, to encourage and to
warn’, which lendsthe office of the President much authority and influence.

¢ The Congtitution of Indiaspecifiesthat there shall beaVice-President, who
shdll aso bethe Ex-office Chairman of the Council of State and that he shall
not hold any other office of profit.

e Inthe parliamentary system of government in India, the Prime Minister (PM)
isthereal executivein contrast to the ceremonial position of the President of
India

e The PM is empowered to advise the President about the appointment of
other ministersto constitute the Union Council of Ministers.

¢ Theessenceof theparliamentary form of government liesinhaving acollective
body of executiveintheform of the Council of Ministers, headed by the PM
and bearing their collectiveresponsbility to the Parliament.

e Themostimportant function of the Council of Ministersistheformulation of
the executive policy in terms of which the administration of the country isto
becarried out.

¢ |n accordance with the federal characteristics, the Constitution of India
envisagestwo tiers of government—one at the level of the Union and the
other at thelevel of the states.

e The Governor actsasthe nominal head, whereasthereal power liesinthe
hand of the Chief Ministersof the statesand the Chief Minister’s Council of
Minigers.

e The Governor as the head of the state works under the parameters of

parliamentary democracy. Thus, he actsasanominal head and exerciseshis
functionsstrictly accordingtothe‘adand advise' of the Council of Ministers.

e Taking the analogy of the parliamentary system of governance at the state
level, the Congtitution providesfor the office of the Chief Minister to bethe
real executive of the state.

e TheCouncil of Ministersisthe chief executivebody. Thequality of the state
administration islargely conditioned by theleadership and thedirectionis
provided by theministers.



e Thestatelegidaturein Indiacons stsof the Governor and one or two Houses.
The Constitution provides that in each state there shall be a Legidlative
Assembly.

¢ Thepresiding officer of theLegidative Council isthe Chairman, whoiseected
by the membersfrom amongst themselves.

2.7 KEY TERMS

e Federalism: Itisaform of government inwhich sovereignty isconstitutionaly
divided between the Central government and constituent political units.

e Union List: They arethe subjectsdefined and enlisted under the List - | of
the Seventh Schedul e of the Constitution of India, which formtheexclusive
domain of the Central Government of the Union of India

e SatelList: They arethe subjectsdefined and enlisted under theList - 11 of
the Seventh Schedul e of the Constitution of India, which form theexclusive
domain of the State Governments of the Union of India.

e Concurrent List: They arethe subjectsdefined and enlisted under theList
-111 of the Seventh Schedul e of the Constitution of India, which form the
domainsof both the Central Government and State Governmentsof theUnion
of India

e Asymmetric: Asymmetric means something that |acks balance between
both sidesof acentral line or aspatial arrangement

e Residuary powers. They arethe powersgiven to Parliament to make any
law with respect to any matter not enumerated in the Concurrent List or
StateList.

e Friction: It refersto conflict between persons or states having dissimilar
ideasor interests.

e | deological: 1deologica meanspertaining to or characteristic of an orientation
that characterizesthethinking of agroup or nation.

e Diffusing: It meansthe spreading of something morewidely.

e Executive: Itisabody having the power to put plans, actions, or lawsinto
effect.

2.8 ANSWERS TO ‘CHECK YOUR PROGRESS

1 (i) first
(i) dua
(iii) Imbalance
(iv) Rggamannar Committee Report
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. ThePresident representsindiaininternational affairs. He appointsand recalls

India’sAmbassadors, High Commissionersand other envoysto theforeign
states, the United Nations and its specialist agencies. He receives the
credential s of theAmbassadors, High Commissionersand other diplomatic
envoysaccredited to Indiaby the United Nationsand theforeign states.

. Theoffice of the Prime Minister islocated in the prestigious South Block,

New Delhi.

. Thetwo tiers of government in India are: the Union government and the

State government.

. Thetwo forms of executives of the state governmentsare the Constitutional

Head and the Real Executive.

. The Governor isthenominal head of state governments.
. Themembersof the L egidativeAssembly areindirectly elected interritoria

constituenciesformed on functional linesand are elected by the system of
proportional representation by meansof thesingletransferablevote.

. Thepresiding officer of theLegidative Council isthe Chairman, whoiselected

by the membersfrom amongst themselves.

. TheLegidative Council hasno power regarding themoney bill. A money bill

cannot originatein the Council. It cannot, aso delay aMoney Bill or make
recommendations in the bill if they are not acceptable to the Legidative
Assembly.

2.9

QUESTIONS AND EXERCISES

Short-Answer Questions

1

0 N o 0o b~ WD

0.

. Listthefeaturesof Indian federalism.

. Statethefinancial relations between the Centre and the states.

. Writeanote on theroleof regional politicsin shaping federalism.

. What arethe military powersof the President of India?

. Listthefunctionsof the Council of Ministers.

. What arethejudicia powersof the Governor?

. Statethe executive functions of the Chief Minister of astate.

. List thequalificationsrequired from aperson seeking election to the State

Legidative Council.
State the powersand functions of the State L egidative Assembly.

Long-Answer Questions

1.

2.

Discussthelegidative and administrative rel ations between the Centre and
the states.

Describethe political and economic dimensionsthat giveriseto conflicts
between the Union and the states.



. Discusssome solutionsto improving Centre-Staterelations.

. Discussthe executive powersof the President of India.

. Describetherole, power and functions of the Prime Minister.

. Examinethe powersand functionsof the Governor.

. Critically evaluate the powersand functions of the Chief Minister.

. Assessthe composition, qualification and powers of the State L egidative
Council.

9. Examinethe powersof the State L egidative Assembly. How isit different

fromthe Legidative Council ?
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3.0 INTRODUCTION

Legidature of the Union, whichiscalled Parliament, consists of the President and
two Houses, known as Council of States (Rajya Sabha) and House of the People
(Lok Sabha).

Asin other parliamentary democracies, the Parliament in Indiahasthe cardina
functionsof legidation, overseeing of administration, passing of the Budget, ventilation
of public grievancesand discussing various subjects|like devel opment plans, nationa
policiesand international relations. Thedistribution of powers between the Union
and the states, followed in the Constitution, emphasizesin many waysthe general
predominance of Parliament in the legidative field. Apart from awide-range of
subjects, evenin normal times, the Parliament can, under certain circumstances,
assumelegidative power with respect to asubject fallingwithinthesphereexclusvely
reserved for the states. The Parliament isal so vested with powersto impeach the
President and to remove the Judges of Supreme Court and High Courts, the Chief
Election Commissioner and the Comptroller and Auditor General in accordance
with the procedurelaid down inthe Constitution.

All legidation require consent of both the Houses of Parliament. Inthe case
of money bills, however, thewill of the Lok Sabhaprevails. Delegated legidationis
also subject to review and control by Parliament. Besidesthe power tolegidate, the
Condtitution vestsin Parliament the power toinitiate amendment of the Condtitution.
This unit deals with the Union Legislature, particularly the two Houses of the
Parliament.
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3.1 UNIT OBJECTIVES

After going throughthisunit, youwill beableto:
¢ Discussthe organization and functions of Lok Sabhaand Rajya Sabha
¢ Describetherole of Speaker of Lok Sabha
¢ Assessthelaw-making procedure of the Parliament
¢ Evauatethe privilegesand relationship of thetwo Houses of Parliament
¢ Explainthe committee system prevalent in the Parliament
e Listthevariousprovisonsof theRight To InformationAct, 2005

3.2 LOK SABHA AND RAJYA SABHA:
ORGANIZATION AND FUNCTIONS

Parliament isthe supreme representative authority of the people. It isthe highest
legidative organ and therational forum for the articulation of public opinion. The
Parliament of Indiaisthe centre and focusof our political system. Itisthefedera

legislature of the Indian Union with limited and specified powers. The Parliament
has been entrusted with an exclusivejurisdiction in ninety-nine Union matters, a
concurrent, yet asuperior, jurisdictioninfifty-two (earlier it wasforty-seven) matters
included inthe Concurrent List, an occasiona and excessively restricted jurisdiction
insixty-six (now sixty-one) state matters, and afirst andfinal say withrespecttoall

matters not enumerated in any of thelistsof the V1l Schedule. Thejurisdiction of
the British Parliament, which isknown asthe mother of Parliaments, isabsolutely
unrestricted. It can make and unmake law on all matters, for all persons, and
throughout theterritory of Britain. Thepower of our Parliament isnot unlimited and,

hence, it cannot claim the same attributes of unlimited sovereignty which theBritish
Parliament has claimed and exercised in the last seven-and-a-half centuries.

The Indian Parliament is a bi-cameral legislature in the setting of a
Parliamentary executive. The formal executive head of the state, known as the
President, isanintegral part of the Parliament in as much asthe Parliament consists
of the President and the two Houses, known respectively asthe Rajya Sabhaand
theL ok Sabha. The Rajya Sabhaisthefederal upper chamber, whilethe Lok Sabha
isthepopularly elected |lower chamber. Not only the President isan integral part of
the Parliament, the Vice-President, too, is made the Ex-officio Chairman of the
RajyaSabhaandisits Chief Presiding Officer. The Council of Ministersheaded by
the Prime Minister is to consist of the members of Parliament, barring a few
temporary exceptionsand ismade directly and collectively accountableto the Lok
Sabha. Making theformal and actual executive apart of the Parliament, and also
accountabletoit, hasimmensaly added to the prestige and power of the Parliament.

3.2.1 Composition

Under Article 79, the Union Parliament consists of the President, the Council of
States (Rajya Sabha) and the House of the People (L ok Sabha.)



The maximum strength of the Rajya Sabhahasbeen fixed at 250 members,
of which not morethan twelve areto be nominated by the President on the ground
of such mattersasart, literature, scienceand social service.

Not morethan 238 membersareto be e ected by thestateand Union Territories
inaccordancewiththeallocation of seatsinthelV Schedule. This Scheduleprovides
and allocates 229 seatsto the states and four to Union Territories. Theremaining
fiveseatstill areunallocated. The Rajya Sabhawas duly constituted for thefirst
timeon 3April 1952 and it then consisted of 204 elected and twelve nominated
members. Sincethen, thelV Schedul e has been amended adozen timesby various
Actsof the Parliament, and the all ocation of seatshasvaried fromtimetotimein
accordance with the reorganization of states, formation of new statesand the addition
of Union Territories.

Therepresentatives of each state and Union Territory inthe Rgjya Sabhaare
el ected by the e ected membersof the State L egid ative Assembliesand by members
of specially congtituted Electoral Collegesfor Union Territories. Theelectionsare
held in accordancewith the system of proportiona representation and the seatsare,
therefore, allocated to statesand Union Territoriesintermsof the proportion of their
population, as determined at the last census. The votes are cast on the basis of
singletransferable vote. The votersindicate their preferencesin favour of three
different persons (I, Il and I11) contesting the membership. The candidates who
receivetherequisite majority of votesare declared el ected. Voting at these elections
is secretly done, and the electors are not required to disclose their identity. The
Rajya Sabhais not subject to dissolution; one-third of its membersretire every
second year.

The maximum sanctioned strength of the Lok Sabhais552, of which530are
to be elected by the state, 20 by the Union Territories and the remaining two to be
nominated by the President from amongst the Anglo-Indian community. These 2
members are nominated and appointed by the President only if heissatisfied that
thiscommunity hasnot been adequatdly represented in the House through the normal
channelsof election. Theappointment of these 2 memberswasoriginaly sanctioned
by Article 331 only for 10 years. (Under 8th, 23rd, 45th, 62nd, 79th Amendment
Acts, thisprovision has been extended until 2010). At present, the strength of Lok
Sabhais545.

Theallocation of seatsto the statesand Union Territoriesisin proportion to
their population as ascertained in the last census. In electionsto the Lok Sabha,
seatsarereserved in various statesand Union Territoriesfor Scheduled Castesand
Scheduled Tribes. Electionsto the Lok Sabhaaredirect and are held on the basis of
universal adult franchise. All citizenswho have attained the age of 18 yearsonthe
date prescribed by the Election Commission becomedigibleasvoters. Onthebasis
of thisuniversaly recognized principle, fourteen General Electionshavesofar been
held for the Lok Sabha.

When aGeneral Electionfalsdue, the President callsupon all parliamentary
constituenciesto elect membersto Lok Sabhaon such dates asrecommended by
the Election Commission. Theelectionsare held in accordancewith the provisions
of the Representation of People’ sAct 1951, asamended up to date, and therules
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are orders made thereunder. As soon asthe notification isissued by the President,
the Election Commission declaresthe datefor filing nominations, for scrutiny and
withdrawal of nominationsand theactual datesof polling. A candidatefor electionis
required to deposit asecurity of ¥10,000 to make hisnominationvalid. In case of the
candidates belonging to schedul ed castesand schedul ed tribes, the security deposit
isonly ¥5,000. On the expiry of the date of withdrawals, the Returning Officer
preparesand publishesalist of validly nominated candidates. Sufficient number of
polling stationsare set up in each congtituency, keepingin view that thevotersdo not
havetotravel for morethan two milesto cast their votes. The voters haveto appear
in person onthepolling boothsto cast their votesasno proxy isalowed. Thecandidate
who receivesthelargest number of votes polled isdeclared el ected by the Returning
Officer, who issues to him the certificate of election. It is only when the newly
elected member presentsthe certificate of election to the Secretary of Lok Sabha
that the Presiding Officer can administer to him the oath of thisoffice.

3.2.2 Qualifications

Articles84 and 102 providethefollowing qualifications, which the personsdesiring
to become membersof either House of Parliament must fulfill:

e Hemust beacitizen of Indiaand must swear or affirm that he shall bear true
faith and allegiance to the Constitution of India that he shall uphold the
sovereignty andintegrity of India

e |n case of Rajya Sabha, he must be at |east 30 years of age, and in case of
Lok Sabhahe must at |east be 25 years

e Hemust not be holding any office of profit under the Government of India,
except theoffice of Ministersof the Union and the states, and the Speaker of
Lok Sabha

¢ Hemust not have been declared by acompetent court asaperson of unsound
mind

¢ Hemust not be an undischarged bankrupt

e Hemust not owe allegiance or adherenceto any foreign state

e In case of Rajya Sabha, he must be an elector in the state or the Union
Territory fromwhere heis seeking the el ection, thiscondition has, however,
been waved by Union Government in March 2003

Term

Members of the Rajya Sabhaare elected for aperiod of 6 years, one-third of them
retiring every second year. Thismakesthe Rajya Sabhaacontinuousand permanent
chamber, never subject to dissolution. On the other hand, membersof Lok Sabha
areelected for aperiod of 5years. Normally, the term of each member’sofficeas
well asthelifeof Lok Sabhais5 years. If the Lok Sabhaisdissolved earlier, the
membership of its membersautomatically terminates. During the proclamation of
Emergency, under Article 352, the Parliament may extend thelife of Lok Sabhafor
not more than 1 year at atime, but not beyond a period of 6 months after the
proclamation of Emergency has ceased to operate. In case of extension of Lok
Sabha, theterm of itsmembers stands automatically extended.



Presiding Officers of Two Houses Union Legislature

For the smooth, efficient and impartial conduct of its proceedings, each House of
Parliament has been empowered by the Constitution to have a Chief and aDeputy
Chief Presiding Officer. The Chief Presiding Officer of the Lok Sabhaisknown as
the Speaker and that of the Rajya Sabhaisknown asthe Chairman. The Speaker is
assisted by the Deputy Speaker; while the Chairman is assisted by the Deputy
Chairman. Each House a so hasachairmanto preside over the Housein the absence
of the Chief Presiding Officers.

3.2.3 Role of Speaker of the Lok Sabha

The Speaker isthemost important conventional and ceremonial head of Lok Sabha
Withinthewallsof the House, hisauthority issupreme. The most salient feature of
hisofficeishisimpartiality. He s expected to wield hisauthority with the * cold
neutrality of theimpartial judge’ . Hisimpartidity isensured by the provision that he
would remain above party considerationsand that hewould voteonly in case of a
tie

NOTES

InIndia, the Speaker doesnot sever hisparty affiliation after being elected to
the office. The first speaker G V. Mavaankar, a Congressman, is credited for
establishing such tradition. Except for thetwo exceptions, Neelam SanjeevaReddy
and G S. Dhillonwho resigned from their parties after becoming Speaker, therest
of the Speakers have followed the tradition set by Mavalankar. Further, in India
(unlikethe Speaker in the British Parliament), the office of the Speaker isnot the
end of palitical career toitsincumbent. Speakershave becomeministers, Governors,
High Commissionersand even the President of India. Consequently, the office of
the Speaker has not been untouched by controversiesin India.

Election of the Speaker

The Speaker isto be e ected by themembersof Lok Sabhafrom amongst themsalves.
The election of the Speaker is to take place after each general election of Lok
Sabhaand asand when thereisavacancy in hisoffice. The Constitution provides
for hiselection by membersof the Lok Sabhawhiletherulesof the House provides
for the procedure through which heisto be el ected. Now, thereisan established
tradition that the Speaker should be the unanimous choi ce of the House. The party-
in-power decidesthe Speaker after due consultation with the opposition.

Term

Once elected, the Speaker holds office from the date of hiselection until thefirst
meeting of the Lok Sabhaafter the dissol ution of the oneto which hewas el ected.
Heiseligiblefor re-election. Bal Ram Jakhar (198085 and 1985-89) istheonly
Speaker who has so far been re-elected.

The Speaker ceasesto hold hisofficeif he ceasesto beamember of the Lok
Sabha. He may resign from his office by addressing hisresignation to the Deputy
Spesker, who informsthe House of the Speaker’sresignation, but whilein office, he
exercisesthefunctionsof hisoffice throughout the term and cannot del egate them
toanyoneelse.
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Removal

The Speaker may beremoved from hisoffice by aresol ution passed by the mgority
of thetotal membership of the Lok Sabha. However, such aresol ution can be moved
only if at least 14 days notice hasbeen given by amember of hisintentionto move
sucharesolution. Thisresolution must clearly specify the chargesagainst the Spesker.
When such aresolution isunder consideration of the House, then, the Speaker is
debarred from presiding over the House. In that case, the Deputy Speaker, or if he
tooisnot available, then any member of the panel of Chairman presides. The Spesker,
however, hastheright to be present during the course of debate on thisresolution
andto defend himself.

There have been resol utions of removal against the Speakers of Lok Sabha
like Mavaankar, Sardar Hukum Singh, G S. Dhillon and Balram Jakhar. However,
no Speaker hasbeen removed by such resolution till-to-date.

Powers of the Speaker

Asthe Chief Presiding Officer of the popularly elected Lok Sabha, the Speaker has
been entrusted with many powers by the Constitution and the rules of the House.
Heisthe spokesman of and to the House. Heisthe custodian of the privilegesand
immunities of the House and its members. He is the ex-officio President of the
Indian Parliamentary Group and the head of the L ok Sabha Secretariat.

Thefollowing arethe powersand functions of the Speaker of Lok Sabha

e Thebasicfunction of the Speaker isto preside over the sessions of the
Housewhen heispresent inthe House. Asthe Chief Presiding Officer of
the House, hefixesthe hour of the commencement or termination of a
sitting and determinesthe days on which the House will sit.

e Hisdecisoninal parliamentary mattersisfinal. A request may be made
to himfor reconsideration but hisdecision cannot be challenged, criticized
or questioned.

e Nomember can spesk inthe Lok Sabhawithout the Speaker’spermisson.
Head so decidesinwhat order memberswill speak and how longamember
should continueto speak. He may ask amember to finish hisspeech and
in case the member does not listen, he may order that the member’s
speech should not go on record. Hemay & so ask amember to withdraw
unparliamentarily words.

e Hepermitsamember to speak in hismother tongueif he doesnot know
either English or Hindi.

e Themembersof theHouse can only addressto the Speaker while speaking.

¢ All the bills, reports, motions and resolutions are introduced with the
Speaker’spermission.

e Heputsthemotiontovoteinthe Lok Sabha. In casethereisatie, heis
empowered with acasting vote. However, heisexpected to cast hisvote
so astoretain hisimpartiality and independence.

e Except making formal statements while performing hisfunctions, the
Speaker does not, ordinarily, participate in the discussion. He seldom
addresses the House of his own accord and unless requested by the
members, herefrainsfrom expressing hispersonal opinion.



Hedeterminesabill to beamoney bill and hisdecisionisfina. Healso
certifiesamoney hill.

He al so determineswhether amotion of no-confidencein the Council
of Ministersisin order. Heis also empowered to select amendment in
relation to billsand motionsand can refuseto allow amember to movean
amendment, if hethinksit is unwarranted or unnecessary. Finally, his
opinionand consent isfinal in determining whether amotion to adjourn
the House or to postponeitsregular businessfor discussing amatter of
genera publicinterest or urgent publicimportance.

The Speaker has to conduct the meetings of the House in an orderly
manner. Whenever thereis conundrum or indisciplinein the House, he
has sufficient disciplinary powersto handle such asituation. Hederives
hisdisciplinary powersfrom the Rulesof Procedure of theHouseand his
decisionsin the matter of discipline cannot be normally challenged. In
case of grave disorder, the Speaker may adjourn the House.

The Speaker is the chief spokesman of the House. He represents its
collectivevoicetotheoutsideworld. Inthefirst place, al communications
of the House to the President are made through the Speaker in theform
of aformal address. On the other hand, all the communicationsfromthe
President to the House are made through the Speaker. Similarly, al
communicationsfrom the Lok Sabhaaddressed to the Rgjya Sabhaare
sent through the Speaker. And, it is the Speaker who receives all
communications addressed to the L ok Sabha by the Rajya Sabha.

In the event of disagreement over a bill between the Lok Sabha and
Rajya Sabha, the President callsajoint-gitting of both theHousesand the
Speaker presidesover thejoint-sitting. Inthiscase, hisdecisions, rulings
and interpretations on mattersbefore the Joint Session arefinal.

The Speaker regul atesthe debates and proceedings of the House. Even
at the secret sittings, which are held at the request of the leader of the
House, the Speaker determinesthe mannersof reporting, the proceedings
and the procedure to be adopted on such occasions.

Therulesréating to asking and answering of the questions depend upon
the interpretation of the Speaker. Hehasavery largediscretionin this
matter. He may cut short or increasethe‘ question hour’. Hemay ignore
the condition of thenatice period for the question and may permit aquestion
to be asked at short notice.

The Speaker isthe supreme head of all the Parliamentary committees
whether nominated by him or chosen by the House. He appointstheir
chairman and i ssues such directionsto them as he deems necessary. He
holds consultationswith them from timeto time. The committee meetings
cannot be held outside the Parliament House without hisprior permission
nor can officials of state government be summoned by the committee
without hisconsent. The Speaker can removeamember of the committee
on therecommendation of itschairman, if themember isabsent from two
or more consecutivesttingsof thecommittee. Finally, the Speaker himsalf
isthe chairman of certain committeesof the House, including the Business
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Advisory Committee, the General Purposes Committee and the Rules
Committee.

e The Speaker appoints a committee consisting of three persons for
investigating the chargesfor theremova of Chief Justice and other judges
of the Supreme Court and High Courts.

¢ Hedisguaifiesamember if he defectsunder the anti-defection act. But
hisdecisionissubject tojudicial review.

e TheSpeaker isthe custodian of therightsand privilegesof themembersof
the Lok Sabha Without his permission, no member can bearrestedinthe
Parliament. He a so acceptsthe resignation of the membersof Lok Sabha

e Heauthenticatesall thebills passed by the Lok Sabhaand sendsthemto
Rajya Sabhaor the President, asthe case may be.

e The Speaker isalsothehead of the Lok Sabha Secretariat which functions
under hiscontrol and direction. The Secretary-General isappointed by
the Speaker from amongst thosewho havemadetheir mark intheservice
of Parliament in various capacities. The Secretary-General is always
present in the House during itssittings and advicesthe Speaker. But the
Speaker isnot bound by hisadvice.

e The Speaker isthe Ex-officio President of theIndian Parliamentary Group,
which is the Indian branch of the Inter-Parliamentary Union and the
Commonweal th Parliamentary Associ ation. He nominatesthe personnel
for variousparliamentary del egationsto foreign countries.

The Speaker isalso the Ex-officio Chairman of the conference of presiding
officersof legidative bodiesin India. Thisbody cons stsof the Chairman and Deputy
Chairman of the upper chambers, and the Speakers and Deputy Speaker of the
lower chambers of Parliament and Legislatures of states and Union Territories.
Thisbody evolvesuniform rulesfor the conduct of proceedingsin Indian Legidatures.

Thus, the Speaker enjoysavery formidable positionin the Lok Sabha. Not
only theframersof the Constitution, but also the leaders of the House, havefrom
timeto time, recogni zed that our Speaker should enjoy the same statusand privileges
which the Speaker of British House of Commonsenjoys. AcharyaKripaani rightly
pointed out that the Speaker was not only to guide and regul ate the proceedings of
the House, hewas also ‘ the guardian of theliberties of the House and through the
House, of theliberties of the peopl€e’.

CHECK Y OUR PROGRESS

1. What isthe strength of Lok Sabha (the Lower House) at present?

2. Whoisthe Ex-officio Chairman of the conference of presiding officersof
legidativebodiesinIndia?

3.3 LAW-MAKING PROCEDURE

The primary function of Parliament islaw-making. Thelaw proposal originatesin
the Parliament intheform of abill. There arethreetypes of billsand budget that
come up beforethe Parliament.



¢ Ordinary or non-money bill
e Money hill
¢ Condtitutionamendment bill
¢ Budget
Thelegidative processof thesebillsisasfollows.

3.3.1 Ordinary Bill

Every member of the Parliament hasaright to introduce an ordinary bill and from
thispoint of view, therearetwo kindsof ordinary bills: (i) Government bill, and (ii)
PrivateMember’shill.

A Government bill isabill moved by aminister and any bill not moved by a
minister isaPrivate Member’shill, which meansthat the bill hasbeen moved by a
privatemember. A mgor part of the Parliament’ stimeisconsumed by the Government
bill, while Private Member’shill hasalittle possibility of being passed. Only on
Fridays, the Parliament devotestime on Private Member’shills. A bill whichisa
government’shill ispassed inthefollowing manner:

(@ When the government decides that a particular bill isto be brought
beforethe Parliament, itsinitiation takes placein the ministry dealing
with its subject-matter. At thisstage, it isamere proposal for passing a
law toimplement apolicy. Theponsoring ministry must, however, consult
the Ministry of Law, whosefunction isto give advice on the proposed
legidation and itsconstitutiona implications, if any. Thefina proposals
arethen prepared and asummary of the proposalsis submitted to the
cabinet for approval.

When the Cabinet’s approval has been obtained, the proposals are
referred to the Ministry of Law with astatement of the exact purpose
andform of thelegidation. TheMinistry of Law isrequested to draft a
bill. During the process of drafting, there are regular consultations
between the Ministry of Law and the ministry initiating the proposal.
Thefina draftisthen printed. It cannot, however, beintroduced inthe
Parliament unlessit isaccompanied by a* Statement of Objectsand
Reasons' signed by the minister concerned and accompanied by the
President’s sanction or recommendationin caseswherethisisrequired
by the Constitution. A financial memorandum isal so necessary where
expenditureisinvolved. Findly, if thebill proposesde egation of legiddive
power, amemorandum explaining the scope of the delegationisalso
essential.

After al thisprocess, thebill isintroduced in one of thetwo Houses. With
theintroduction of thehill, thefirst reading of thebill Sarts.

() Firgreading: Inthefirst reading, theminister who movesthehill
asks for the permission to do so from the Speaker. After its
introduction, thehill ispublished inthe Gazette of India. The Spesker
may alow the publication of thebill inthe Gazettewithout it being
introducedintheHouse.
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(i) Second reading: The second reading of thebill isthe most vital

(iii)

stage. Inthisstage, thebill isdiscussed in detail. The second reading
consstsof two stages. Inthefirst stage, thebill ingenerd isdiscussed
and not thedetails. TheHousemay decideto: (i) refer ittoaSelect
Committee of the House or to the Joint Committee of both the
Houses, (i) tocirculateit to elicit public opinion.

If thebill isreferred to aSd ect Committee of the House or the Joint
Committeeof both the Houses, the concerned committee considers
the Bill clause by clause. Amendment can a so be moved by the
membersof thecommittee. Thecommittee can aso consult experts
and public bodieswho may beinterested in the measure. After due
congderation, thecommittee submitsitsreport totheHouse. If the
bill has been circulated to elicit public opinion the sameisdone
through the agencies of the statesand Union Territories. After the
opinions are dlicited, the bill is ordinarily referred to a Select
Committee or Joint Select Committee for considerations. The
Committeecongdersthehill inthelight of opiniondicited and submits
itsreport tothe House.

The second stage of the second reading starts when the House
consdersthereport of Select Committeeor Joint Select Committee.
Inthisstage, adetailed discussion of thebill, clause by clause, is
doneintheHouse. Theamendmentsmay asobemoved. Thebill is
passed if themgjority of themembers present and voting favour its
passageinthevoting. Amendments, if accepted by thesamemgority,
also become part of hill.

Third reading: After the completion of the second reading, the
minister may movethebill to be passed. At this stage, not much
discussiontakesplace. Itisconfined to argumentseither in support
of thehill or for itsreection, without referring to the detailsthanis
absolutely necessary. Only verbal, forma and consequential
amendmentsareallowed to bemoved at thisstage. After thebill is
put to vote, it hasto be passed by the ssimplemg ority of members,
present and voting.

(b) Bill in the other House: After the bill is passed by one of the two
Houses, it goesto theother Housefor consideration. Hereagain, it hasto
undergo threereadings. The other House may takeeither of thefollowing
COUrses:

0
(i)
(ii)

It may passit. Inthat case, thebill issent for President’ sassent.
It may rgject it, leading to adeadl ock between thetwo Houses.

It may passit withamendments. In such acase, thebill isreferred
back tothefirst House. Thefirst House may accept theamendments
and they areincorporated inthebill and thebill isreferred to the
President for hisassent. TheBill will not go back to the other House.
However, if thefirst Houserefusesto accept theamendments, the
Bill issent back to the other House. If the other House still insists
onitsamendments, thismeansthereisadeadlock.



(iv) 1t may take no action onthebill and if more than 6 months have
elapsed and theHousetakesno action at al for itsconsideration,
again thismeansthereisadeadl ock between thetwo Houses.

(c) Jaint stting of thePar liament: Asper Article 108, ajoint Sitting can be
caled by the President if:
(i) OneHousepassesabhill but theother Houseregects, it or

(i) Thetwo Housesdisagree ontheamendment to be madeto aBill,
or

(iii) A Housedoesnot consider the bill even after 6 monthssinceits
receipt

(iv) Theconcerned bill isnotamoney hill
In casethe President has called for thejoint Sitting of the Parliament and
inbetween, the Lok Sabhaisdissolved, thejoint sitting will still takeplace,
sincethe President notified hisintention to summon the House to meet
therein. The president of thejoint Sitting isthe Speaker of the Lok Sabha.
Insuchajoint-gtting, thebill ispassed by themg ority of thetotal members
of both the Houses present and voting.
Such sessionsarerareinthehistory of the Parliament of India

(d) President’sassent tothebill: After being passed by both the Houses,
separately, or in ajoint-gitting, the bill is sent to the President for his
assent. The President takesone of thefollowing coursesuponreceiving
thehill:

(i) Hemay givehisassent. In such acase, thebill becomesthelaw.

(i) He may withhold his assent and in such a case the Parliament has no
power to over-rule him. Thismeansthe death of thebill.

(iii) Hemay suggest hisrecommendationstothebill. In suchacase, thehill is
referred back toitsoriginating House. However, if both the Houses pass
theBill again, with or without the recommendations of the President, the
President will haveto give hisassent.

(iv) In1986, President Giani Zail Singh took anew coursewhen he, instead
of giving or withholding assent or returning it to the Parliament for
reconsideration, did not take any action. The Bill wasthe Post Office
(Amendment Bill), 1986. His successors also did not take any action.

3.3.2 Money Bill

Article 110 clearly defineswhat constitutes a‘ money bill’. The Speaker of Lok
Sabhacertifieswhether abill isamoney bill or anon-money hill.

Themoney bill isalso passed by the Parliament by the different phases of

threereadings. However, thereare substantial differencesinthelegidative process
inrelationtoan ordinary bill. They areasfollows:

(8 Money bill canbeintroduced, only aongwith theprior recommendation
of the President, in Lok Sabhaand not in Rajya Sabha.
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(b) After being passed by the Lok Sabha, thebill issent to Rajya Sabhafor
itsrecommendation. Rajya Sabha has 14 daysfrom thereceipt of the
money bill for itsconsideration.

(c) Rajya Sabha cannot reject the money bill. It can only make
recommendations.

(d) Incasethe Ragya Sabhamakesrecommendations, the Lok Sabhamay
accept or reject those recommendations. Thereafter, the bill will be
directly sent to the President for hisassent.

(e) If theRgyaSabhadoesnot returnthe money bill within 14 days, thebill
will be deemed to have passed by both the Houses after the lapse of 14
days and sent to the President for his assent. There can be no joint-
sitting of both Houseson amoney bill.

(f) ThePresident cannot withhold hisassent to amoney bill passed by the
Parliament.

3.3.3 Congtitutional Amendments

With regard to the amendment of the Congtitution, both Rgjya Sabhaand Lok Sabha
have been placed at par. Though it is true that most of the bills to amend the
Congtitution had been introduced in the L ok Sabha, both the Houses have got equal

powerswith regard to the amending process. In order to amend the Congtitution, a
bill must be passed by both the Houses of the Parliament. It may be mentioned in
thisconnection that the Congtitution (Twenty-Fourth Amendment) Bill, 1970, which
was passed by an overwhelming majority in the Lok Sabha, was defeated in the
Rajya Sabhaby only afraction of avote and consequently the measurefell through.

On 13 October, 1989, Rgjiv Gandhi’sgovernment suffered an unprecedented defeat
in the Rajya Sabha. The Rajya Sabha refused to pass two major Constitutional

amendment bills. Thesebillswerefor streamlining the Panchayati Rg and reorienting
the municipalitiesand corporations.

3.3.4 Budget in Parliament

Every year, the budget is presented before the L ok Sabha. The Finance Ministry
preparesthe budget. The budget is presented intwo parts: (a) Railway Budget and
(b) Generd Budget. Railway budget ispresented by the Railway Minister whilethe
general budget is presented by the Finance Minister. The budget passes through
various stageswhich areasfollows:

(i) Presentation of thebudget: Therailway budget isgenerally presentedin
the third week of February while the general budget normally on the last
working day of February. The general budget is presented along with the
budget speech of the Finance Minister, whichisdividedintwo partsA and B.
Part A contains‘agenera economic survey’ of the country and part B deals
with*thetaxation proposa’ for theensuing financia year. Thebudget remains
aclosely guarded secret till its presentation. After the budget speech, the
Finance Minister introduces the finance bill which contains the taxation
proposal made by the government. Thereisno discuss on by the membersof
the House on the day of the presentation of the budget.



(if)

(iii)

(iv)

(v)

Discussion on budget: Thediscussion on budget isdonethrough two stages:
(a) General discussion and (b) demandsfor grantsfor each ministry. Inthe
‘generd discussion’, thegeneral economic policy isdiscussed and thereisno
detail ed discussion on taxation and expendituresin both the Houses of the
Parliament. Inthesediscuss ons, both Houses expresstheir opinion regarding
the economic policy of thegovernment and ageneral appraisal of theeconomic
policy ismade. Here, it should be noted that Rajya Sabha also discusses,
however, it cannot go beyond general discussion.

The*general discussion’ isfollowed by the discussion and voting for demands
for grants. Demandsfor grantsfor each ministry arediscussed in detail. The
demands are expendituresto beincurred by theministry and they areinthe
nature of request made by the Executive to Lok Sabha for the grant of
authority to spend the amount asked for.

At thisstage, the various ministries come under aclose scrutiny by the Lok
Sabha. During this stage, cut motions can be proposed. A ‘ cut motion’ isa
devicewhich members can employ to draw attention to specific grievances
or criticize particular policiesof thegovernment. The cut motions, if passed,
may lead to the resignation of the government as it amounts to a vote of
censure of the government. The discussion on demand for grantsis held
along with the motion of Guillotine, which meansthat atimelimitisset for
variousdemandsand asthetimeisover, thedemandisput to voteirrespective
of whether enough and satisfactory discussion hastaken placeor not. Onthe
last day of the discussion allotted to demandsfor grants, all theremaining
demands, even on which no discussion hastaken place, are put to vote. With
this, the discussion on demandsfor grantsisconcluded.

Appropriation Bill: Thenext stageistheappropriation bill whichincorporates
all thedemandsfor grantsvoted by Lok Sabhaand the expenditurescharged
onthe Consolidated Fund of India. Thebill seeksthelegal authority to be
given to government to appropriate expenditure from and out of the
Consolidated Fund of India.

Theappropriation bill isintroduced, cons dered and passed in the same manner
asany other bill. However, thediscussionisrestricted to those matterswhich
were not covered in the debate on demands and no amendmentsareallowed.
After theappropriation bill ispassed by the Lok Sabha, the Speaker certifies
it to be amoney bill and sendsit to the Rajya Sabha. After Rgjya Sabha's
approval, asper the procedurelaid down by the Congtitution, thebill issent to
the President for hisassent.

Finance bill: 1t contains government proposalsfor raising revenues. The
movefor leavetointroducefinance bill cannot be opposed and it isforthwith
put to vote. Thishill hasto be considered and passed by the Parliament and
assented to by the President within 75 daysafter it isintroduced. Passing of
thefinancebill isthefinal act of Parliament’sfinancial procedure.

Vote on account: Sometimes, the L ok Sabha passesthe Vote on Account.
VoteonAccount ispassed normally for 2 months, when the passage of budget
isdelayed for somereason. During an election year, it may be passed for 3—
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4 months. Asaconvention, vote on account istreated asaformal matter and
passed by Lok Sabhawithout discussion. Thus, theHouseisableto consider
the Budget at aconvenient time.

CHECK YOUR PROGRESS

3. Fill intheblankswith appropriateterms.
(i) Thelaw proposal originatesin the intheform of a
bill.
(i) Inthefirst reading of thebill, the minister who movesthebill asksfor
the permission to do so fromthe .
(i) Thebudget ispresentedintwo parts: () and (b) Generd
Budget.

3.4 PRIVILEGES AND RELATIONSHIP OF THE
TWO HOUSES

According to ErskineMay, ‘ Parliamentary privilegeisthe sum of the peculiar rights
enjoyed by each House collectively... and by membersof each Houseindividually,
without which they could not discharge their functions, and which exceed those
possessed by other bodiesor individuals.” Thus, privilege, though part of thelaw of
theland, isto certain extent an exemption from the general law. Certainrightsand
immunities, such asfreedom from arrest or freedom of speech belong primarily to
individual membersof each House and exist because the House cannot performits
functionswithout unimpeded use of the services of itsmembers. Other suchrights
and immunities such asthe power to punish for contempt and the power to regulate
itsown Constitution belong primarily to each House asacollective body, for the
protection of its members and the vindication of its own authority and dignity.
Fundamentally, however, it is only as a means to the effective discharge of the
callectivefunctionsof the Housethat theindividud privilegesareenjoyed by members.

Whenany of theserightsand immunitiesisdisregarded or attacked, the offence
iscalled abreach of privilege and ispunishable under thelaw of Parliament. Each
Housea so claimstheright to punish as contempts actionswhich, while not breaches
of any specific privilege, obstruct or impedeit in the performance of itsfunctions, or
are offencesagainst itsauthority or dignity, such asdisobediencetoitslegitimate
commandsor libelsuponitself, itsmembersor itsofficers.

Constitutional Provisions

The Constitution specifies some of the privileges. They arefreedom of speechin
Parliament; immunity to amember from any proceedingsin any court in respect of
anything said or any vote given by him in Parliament or any committee thereof;
immunity to aperson from proceedingsin any court in respect of the publication by
or under the authority of either House of Parliament of any report, paper, votesor
proceedings. Courtsare prohibited frominquiring into thevalidity of any proceedings



in Parliament on the ground of an alleged irregularity of procedure. No officer or
Member of Parliament empowered to regul ate procedure or conduct of businessor
to maintain order in Parliament can be subject to acourt’sjurisdiction in respect of
exercise by him of those powers. No person can beliableto any civil or criminal
proceedingsin any court for publicationin anewspaper of asubstantially truereport
of proceedings of either House of Parliament unlessthe publicationisproved to
have been madewith malice. Thisimmunity isalso availablefor reportsor matters
broadcast by meansof wirel esstel egraphy. Thisimmunity, however, isnot available
to publication of proceedings of asecret sitting of the House.

In other respects, the powers, privileges and immunities of each House of
Parliament and of the membersand committeesthereof shall be such asmay from
timeto time be defined by Parliament by law and until so defined, shall bethose of
that House, itsmembersand committeesimmediately beforethe comingintoforce
of Section 15 of the Constitution (Forty-fourth Amendment) Act, 1978.

The framers of the Constitution had provided for the same powers and
privilegesfor members, etc. aswere possessed and enjoyed by theHouse of Commons
at the commencement of the Constitution. The referenceto the House of Commons
inclause (3) of article 105wasomitted by the Congdtitution (Forty-fourth Amendment)
Act, 1978. Since, however, nolaw defining the privileges hasbeen made by Parliament
sofar, inactua practice, the positioninthisregard remainsthe sameasit existed at
the commencement of the Constitution.

Satutory Provision

Apart from the privileges specified in the Congtitution, the Code of Civil Procedure,
1908, providesfor freedom from arrest and detention of membersunder civil process
during the continuance of the meeting of the House or of acommittee thereof and
forty daysbeforeitscommencement and forty daysafter itsconclusion.

Privileges based on Rules of Procedure and Precedents

The House hasaright to receive immediate information of the arrest, detention,
conviction, imprisonment and rel ease of amember on acriminal chargeor for a
crimina offence.

Membersor officers of the House cannot be compelled to give evidence or
to produce documentsin courts of law, relating to the proceedings of the House
without the permission of the House.

Membersor officersof the House cannot be compel led to attend aswitnesses
before the other House or aHouse of a State L egislature or acommittee thereof
without the permission of the House and without the consent of the member whose
attendanceisrequired.

Consequential Powers of the House

Inaddition to theabove mentioned privilegesand immunities, each Housea so enjoys
certain consequential powers necessary for the protection of its privileges and
immunities. These powersare: to commit persons, whether they are members or
not, for breach of privilege or contempt of the House; to compel the attendance of
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witnessesand to send for persons, papersand records; to regul ateits procedureand
the conduct of itsbusiness; to prohibit the publication of itsdebatesand proceedings
andto exclude strangers.

Penal Powers of the House

If any individua or authority violatesor disregardsany of the privileges, powersand
immunitiesof the House or membersor committeesthereof, he may be punished for
‘breach of privilege' or ‘contempt of the House'. The House has the power to
determine as to what constitutes breach of privilege and contempt. The pena
jurisdiction of theHousein thisregard coversitsmembersaswell asstrangersand
every act of violation of privileges, whether committed in theimmedi ate presence of
theHouseor outside of it.

A personfound guilty of breach of privilegeor contempt of the Housemay be
punished either by imprisonment, or by admonition (warning) or reprimand. Two
other punishments may also be awarded to the members for contempt, namely,
‘suspension’ and ‘expulsion’ fromthe House.

Freedom of Speech and Immunity from Court Proceedings

Membershavefreedom of speechin the Houseand enjoy immunity from proceedings
inany court in respect of anything said or any votegiven by themin Parliament or in
any committeethereof. Thefreedom of speech of membersintheHouse, infact, is
the essential pre-requisitefor theefficient discharge of their parliamentary duties, in
theabsence of which, they may not be ableto speak out their mind and expresstheir
viewsin the House without any fear. Importance of thisright for the Members of
Parliament isunderlined by theimmunity accorded to them from civil or criminal
proceedingsinacourt of law for having made any speech/ disclosure or any vote
castinsdethe House or acommitteethereof. Any investigation outside Parliament,
of anything that amember saysor doesin thedischarge of hisparliamentary duties
amounts to a serious interference with the member’s freedom of speech in the
House. Therefore, to attack amember or to take or even threaten to take any action
against himincluding institution of legal proceedingson account of anything said or
any votegiven by him onthefloor of the Housewould amount to agrossviolation of
theprivilege of amember.

Theimmunity granted to membersunder article 105(2), coversanything said
in Parliament even though it does not strictly pertain to the business before the
House. Asstated by the Supreme Couirt:

The article confersimmunity, inter alia, in respect of *anything said... in
Parliament’. The word ‘anything’ is of the widest import and is equivalent to
‘everything’. Theonly limitation arisesfrom thewords'in Parliament’ which means
during the sitting of Parliament and in the course of the business of Parliament...
Onceit wasproved that Parliament was sitting and its businesswas bei ng transacted,
anything said during the course of that bus nesswould beimmunefrom proceedings
inany court. Thisimmunity isnot only completebut isasit should be... The courts
have no say inthe matter and should really have none.



Thefreedom of speech availableto the memberson thefloor of theHouseis
different from that availableto the citizensunder article 19(2). A law made under
thisarticle providing for reasonabl e restrictions on the freedom of speech of the
citizenswould not circumscribe the freedom of speech of the memberswithin the
walls of the House. Members enjoy complete protection even though the words
uttered by them in the House are malicious and fal se to their knowledge. Courts
have no jurisdiction to take action against amember for his speech made in the
House evenif it amountsto contempt of the court.

Theexpresscondtitutiona provisonscontainedin clauses(1) and (2) of Article
105 arethusacomplete and conclusive codein respect of the privilege of freedom
of speech and immunity from legal liability for anything said in the House or for
publication of itsreports. Anything which fallsouts dethe ambit of these provisions
is, therefore, liableto bedealt with by the courtsin accordancewithlaw. Thus, if a
member publishes questionswhich have been disalowed by the Chairman and which
aredefamatory, hewill beliableto bededt withinacourt under thelaw of defamation.

Theright of freedom of speechinthe Houseis, however, circumscribed by
the constitutional provisionsand therulesof procedure. When amember violates
any of therules, the Chairman hasample powers conferred by therulesto deal with
the Situation.

In view of the immunity conferred on the member’s right to speech and
actionintheHouse, itsmisuse can have serious effects on therights and freedom of
the peoplewho could otherwise seek the protection of the courts of law. Members,
therefore, aspeopl € srepresentatives, are under greater obligation to exercisethis
right with utmost careand without any prejudicetothelaw of theland. The Committee
of Privileges, hasemphasi sed that aMember of Parliament doesnot enjoy unrestricted
licence of speech withinthewallsof the House. The Committee has observed:

Itisagaing therulesof parliamentary debate and decorum to make defamatory
statementsor allegations of incriminatory nature against any person and the position
isal theworseif such alegationsare made against personswho arenot in aposition
to defend themsel ves on thefloor of the House. The privilege of freedom of speech
canonly be secured, if membersdo not abuseit.

While doing so, the Committee has approvingly referred to the following
observations contained in the Second Report of the Committee of Privileges, House
of Commons (Section 1978-79) HC 222, p.v., para. 10):

...Theprivilege of freedom of speechisanimportant and necessary element
inthework of Parliament. However, because of theimmunity it confers, itsmisuse
can have serious effects. Your Committee are well aware that from timeto time
members, intheir anxiety to maketheir point, may usetheir privilege of freedom of
speech in away which because of the harm which it may do to other important
rightsor freedomsand the disproportionate damagewhich may result toindividuas
who could otherwise seek the protection of the courts of law, would beregarded by
other membersasquite unjustifiable... Your Committee, therefore, consider it right
to emphasi se the obligation upon all membersto haveregard, in any decision to
make statementsintheHousewhich, if made outs dethe House, would be defameatory
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or even criminal, to thewidespread effect of such statementswhen reported through
newspaper reportsand broadcasts of proceedings, and to the prejudice and possibility
undeserved injury which may result to individua citizenswho have neither remedy
nor right of reply.

Theprovisonsof article 105(2) also apply inrelation to personswho by virtue
of the Constitution have the right to speak in, and otherwise to take part in the
proceedings of either House or any committee thereof asthey apply inrelationto
Membersof Parliament.

Questioning a Member for His Disclosure in the House

Members cannot be hel d accountabl e/questioned by an outside body for any speech/
disclosure made or avotegiveninsidethe House. Thisisessential for giving effect
to their freedom of speech in the House. It is also a settled procedure that no
member or officer of the House should give evidencein respect of any proceedings
of the House or any committee thereof or any document relating to or connected
with any such proceedings or in the custody of the officer of the House or produce
any such document in a court of law without the leave of the House being first
obtained.

Asregards disclosure that may be made by a member on the floor of the
Houseand hisaccountability to any outside body, the Committee of Privilegeshas,
inter dia, observed:

...itwould beimpedingaMember of Parliament inthedischarge of hisduties
as such member if heis to be questioned in any place outside Parliament for a
disclosurethat he may makein Parliament. Theright of aMember of Parliament to
function freely and without fear or favour isin India, asinthe U K., aconstitutiona
guarantee. Thisguaranteeissubject only to therulesof the House and ultimately to
thedisciplinary jurisdiction of theHouseitself... any investigation outside Parliament
of anything that amember saysor doesin the discharge of hisdutiesasaMember
of Parliament would amount to aseriousinterference with the member’sright to
carry out hisduties as such member.

If inacase amember states something on thefloor of the House which may
bedirectly rdevant toacrimind investigation andis, inthe opinion of theinvestigating
authorities, of vital importanceto them as positive evidence, following procedure
has been prescribed by the Committee:

... theinvestigating authority may make areport to the Minister of Home
Affairsaccordingly. If the Minister is satisfied that the matter requires seeking the
assistance of the member concerned, he would request the member through the
Chairman to meet him. If the member agreesto meet the Home Minister and also
agreesto givetherequired information, the Home Minister will useit inamanner
whichwill not conflict with any parliamentary right of the member. If, however, the
member refusesto respond to the Home Minister’ srequest, the matter should be
allowedtorest there.



Right to Exclude Strangers

Theright of theHouseto exclude strangersfrom the Houseisanecessary concomitant
of the privilege of freedom of speech on thefloor of the House. In adeliberative
body like Perliament, privacy of debateisno lessimportant for freeandfair discussion
than istheimmunity from legal proceedings. Asobserved by the Supreme Court:

...thefreedom of speech claimed by the House (of Commons) and granted
by the Crown is, when necessary, ensured by the secrecy of the debate
which in turn is protected by prohibiting publication of the debates and
proceedings aswell as by excluding strangers from the House. Thisright
was exercised in 1923 and again as late as on 18 November 1958. This
shows that there has been no diminution in the eagerness of the House of
Commonsto protect itself by secrecy of debate by excluding strangersfrom
the House when any occasion arises.

Rules of Procedure empower the Chairman to regulate the admission of
strangersand order their withdrawal from any part of the House.

Right to Control Publication of Proceedings

Closely dliedtothe power to exclude strangersisthe power of the Houseto prohibit
publication of itsdebatesand proceedings. Under the Congtitution, absoluteimmunity
from proceedingsin any court of law has been conferred on al persons connected
with the publication of proceedingsof either House of Parliament, if such publication
ismade by or under the authority of the House. The publication of proceedings of
Parliament is subject to the control of the respective Houses.

The Secretary-General isauthorised to prepare and publish afull report of
the proceedings of the House in such form and manner asthe Chairman fromtime
totimedirects.

Publication by any personin anewspaper of asubstantially truereport of any
proceedingsof either House of Parliament isprotected under the Constitution from
civil or criminal proceedingsin court unlessthe publicationisproved to have been
made with malice. Statutory protection has a so been given to such publication.

But when debates or proceedingsof the House or its Committees arereported
malafide, i.e., thereiseither wilful misrepresentation or suppression of speeches of
particular membersor agarbled, distorted and perverted accounts of debates, itisa
breach of privilege and contempt of the House. The Supreme Court hasheld:

...the House of Commonshad at the commencement of our Constitution the
power or privilegeof prohibiting the publication of even atrueand faithful report of
debates or proceedingsthat take place withinthe House.

A fortiori the Househad...the power or privilegeof prohibiting the publication
of an inaccurate or garbled version of such debates or proceedings. Nor do we
sharethe view that it will not be right to entrust our Houses with those powers,
privilegesandimmunities, for wearewe | persuaded that our Houses... will appreciate
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the benefit of publicity and will not exercisethe powers, privilegesand immunities,
except in gross cases.

Asobserved by the Chairmanin acase:

The newspapers are eyes and ears of the public not present in the House.
Unless the House puts a ban, the newspapers must be held to have the rightsto
reproducefairly and faithfully and accurately the proceedingsor any part thereof
without let or hindrancefrom any person not authorised by the House or by any law.
The newspaper may not misrepresent by editing, adding or unfairly omitting to give
atotally wrongimpression.

If amember publishes separately from therest of the debate a speech made
by him in the House, it becomes a separate publication unconnected with any
proceedingsin Parliament. He, therefore, cannot claim thisprivilegeand hewould
be held responsibleunder thelaw for any libellous matter it might contain.

Premature Publication of Proceedings

Premature publication of proceedings, particularly those of the Committeeshasbeen
held to beaviolation of the privilegeand contempt of the House. In acase, contents
of the evidence tendered by awitness before the Committee of Privileges, Raya
Sabha, were published in newspapers before the report of the Committee was
presented to the House. The Committee held that the act of premature publication
of proceedings of the Committee constituted breach of privilege and contempt of
the House. Having regard to the regret expressed and apology offered by the
newspapers, the Committee, however, did not recommend any punishment inthis
case. While cautioning all concerned that in future any premature publication or
disclosure of proceedings of the Committees would be dealt with seriously, the
Committee observed:

Itiswell established that the proceedings of a Parliamentary Committeeare
confidential and what transpired in the meetings of the Committee should not be
disclosed or given any publicity, unlessthe sameis presented to the House or is
otherwisetreated asnot confidential.

Publication of Expunged Proceedings

Similarly, itisabreach of privilegeand contempt of the Houseto publish expunged
proceedings of the House. Inthisregard the Supreme Court has held:

The effect in law of the order of the Speaker to expunge a portion of the
speech of amember may be asif that portion had not been spoken. A report of the
whole speechin such circumstancesthough factualy correct, may, inlaw, beregarded
as perverted and unfaithful report and the publication of such a perverted and
unfaithful report of aspeech, i.e., including the expunged portionin derogationto the
orders of the Speaker passed in the House may, prima facie, be regarded as
constituting abreach of the privilege of the House arising out of the publication of
theoffending news-item.

Shri Kuldip Nayyar, gaveanoticeof breach of privilegeagainst Shri Chandan
Mitra, Editor of The Pioneer for reproducing in an editorial of the paper certain



remarks made by himin the House, which were expunged by the Chairman. The Union Legislature
matter wasreferred to the Committee of Privilegesfor examination and report. In

view of the apology tendered by Shri Mitraand taking into account thefact that the

impugned article was not malafide, the Committee decided to drop the matter and

accordingly reported to the House. NOTES

Right of the House to Regulate its Proceedings

Each House of Parliament enjoysan inherent and exclusive authority to conduct
and regulateits proceedingsin themanner it deemsproper. Thisright isthe natural
corollary of theimmunity from proceedingsin acourt of law in respect of anything
said or doneinsdetheHouse. Itiswell settled now that each House hastheexclusive
jurisdiction over itsinternal proceedings. No authority other thanthe Houseand its
Presiding Officer hasany say in the matter relating to conduct of its proceedings.
Accordingly, each House of Parliament has been empowered under article 118 of
the Congtitution to makerulesfor regulating itsprocedure and conduct of itsbusiness.
Article 122 of the Condtitution guaranteesthat thevalidity of proceedingsof Parliament
cannot be questioned inany court of law for any ‘aleged irregularity of procedure’.
The Supreme Court held:

Article118isagenera provision conferring on each House of Parliament the
power to makeitsown rulesof procedure. Theserulesarenot binding onthe House
and can be atered by the House at any time. A breach of such ruleisnot subject to
judicia review inview of article 122.

The proceedings of the Houses cannot be challenged in acourt on theground
that they have not been carried on in accordance with therules of procedure or that
the House deviated from the rulesduly made under article 118. Interpretation of the
rulesalsoistheexclusive preserve of the Presiding Officer and ultimately of the
Houseitsalf. Butimmunity fromjudicia interferenceisconfined only to the matters
of ‘alegedirregularity of procedure’ asdistinguished from‘illegality of procedure’.
Clause (2) of article 122 providesthat the Presiding Officer of each House or any
other officer or the Member of Parliament, who for thetime being, isvested with
the power to regulate the proceedings, conduct of business or maintenance of order
inthe House of Parliament, shall not be subject to jurisdiction of the courtsinthe
exercise of those powers.

TheAllahabad High Court inthisregard held:

...thisCourtisnot, in any sensewhatever acourt of apped or revision against
thelegidatureor against therulingsof the Speaker who, asthe holder of an office of
the highest distinction, hasthe soleresponsibility cast upon him of maintaining the
prestige and dignity of the House.

...thisCourt hasnojurisdictiontoissueawrit, direction or order relatingtoa
matter which affected theinternal affairs of the House.

Inother words, theHouse has collective privilegeto decidewhat it will discuss
and in what order, without interference from acourt of law. No writ, etc. can be
issued by acourt restraining the Presiding Officer ‘ from allowing aparticular question
to bediscussed, or interfering with thelegidlative processes of either House of the
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Legidatureor interfering with thefreedom of discussion or expression of opinionin
either House'.

Freedom from Arrest

A Member of Parliament isnot liableto arrest or detention in prison, under acivil
process, during the continuance of a session of the House or meetings of any
committees, of which he may beamember, and during forty days before and after
such session/meeting.

Theneed for freedom from arrest of the Membersof Parliament liesin the
fact that every Legidatureisentitled to havethefirst claim upon the servicesof its
members and that any person or authority who prevents or obstructs a member
from attending to his parliamentary duty is guilty of breach of privilege and the
contempt of the House.

Arrest for Criminal Offences or Under Preventive Detention L aws

Theprivilegeof freedom from arrest, however, isnot intended to interferewith the
administration of criminal justice or lawsrelating to emergency legidation such as
preventive detention. Theimmunity, therefore, hasbeen limited only to civil cases.
TheMadrasHigh Court hasheld that the privilege of freedom from arrest * cannot
extend or be contended to operate, where aMember of Parliament ischarged with
anindictableoffence’ . Theprivilege of freedom from arrest thus ceasesto operate
where a Member of Parliament has been charged with a criminal or indictable
offence, primarily on the ground that the House should not protect amember from
the process of criminal law. He cannot, therefore, pray for awrit of mandamus
directing the stateto enable him to attend the session of thelegidature. Infact, there
isno statutory provision granting such privilege or immunity.

According to the Cal cuttaHigh Court, preventive detention partakes more of
acriminal than of acivil character. It only allows personsto be detained who are
dangerousor arelikely to be dangerousto the state. It istruethat such ordersare
madewhen criminal chargespossibly would not be established, but the basisof the
ordersareasuspicion of nefariousand criminal or treasonable activities.

3.4.1 Relationship of the Two Houses

The Constitution envisagesthat both Houses have equal statusand position. The
two Houses haveto function within the areasal otted to them under the Constitution.
Whilethe Lok Sabhahas been given certain special powersin certain matters, the
Rajya Sabhatoo hasbeen invested with some other specia powers. The Lok Sabha
has three special or exclusive powers, namely, that the Council of Ministersis
collectively responsibleto that House, the demandsfor grants are submitted to the
Lok Sabhaand it hasthe power to assent, or to refuse to assent, to any demand or
to assent to any demand subject to areduction of the amount specified therein and
aMoney Bill or aFinancial Bill containing money-clauses cannot beintroducedin
the Rajya Sabha or in other words such aBill can be introduced only in the Lok
Sabha



TheRgyaSabhaa so hasthreespecial or exclusive powerswhich are contained
inArticles 249, 312, 352, 356, and 360. Under Article 249, the Rajya Sabha can
declare by aresolution supported by not |essthan two-thirds of the members present
and voting that it isnecessary or expedient in the national interest that Parliament
should makelawswith respect to any matter enumerated inthe State List specified
intheresolution. A smilar resol ution can be passed by the Rgjya Sabhaunder Article
312 for the creation of one or moreall-Indiaservices. Under Articles 352, 356, and
360, the Rajya Sabha can approve the Proclamations initially or extend them
subsequently whilethe Lok Sabhaisunder dissolution.

Barring these matters, there existsaperfect equdity between thetwo Houses.
The Congtitution requiresthelaying of anumber of papersonthe Tablein boththe
Houses, notably amongst them arethe Budget, supplementary demandsfor grants,
Ordinances and Proclamationsissued by the President, reports of Constitutional
functionariessuch asthe Comptroller and Auditor Genera, the Finance Commission,
the Commissioner for the Scheduled Castes and Schedul ed Tribes, the Backward
ClassesCommission, the Commissioner for Linguistic Minorities. Both Housesalso
participate in matters of elections of the President and the Vice-President,
impeachment of the President, remova of theVice-Presdent, aJudge of the Supreme
Court or of aHigh Court.

Therelationship between the Housesisfurther laid down in therulesmade
by the President, after consultation with the Chairman, Rajya Sabhaand the Spesker,
Lok Sabha, in pursuance of Article 118(3) of the Constitution, with respect to joint
sittingsof, and communi cations between, the two Houses.

Communications between the Houses

Communication between the Houses s by means of awritten message from one
Houseto another, signed by its Secretary-General. The message isreported to the
House by the Secretary-Genera concerned, at thefirst convenient opportunity after
itsreceipt, if theHouseisin session. If the House isnot in session, membersare
informed of the message through a paragraph in the Bulletin of the House. The
subject matter of themessageisdealt with according to the Rules of Procedureand
Conduct of Business.

The occas onsfor communication of messagesarisein casesof Bills, motions
and resolutions. In respect of Bills, messages are sent by the Rajya Sabhato the
Lok Sabhainthefollowing eventudities:

¢ A Billintroduced in and passed by the Rajya Sabhaistransmitted to the
Lok Sabhafor concurrence.

e A Bill transmitted to the Lok Sabhafor concurrenceisreturned to the
Rajya Sabhawith amendment and the Rajya Sabha agrees or does not
agreeto the amendment or proposesfurther or aternative amendment.

e A Bill originatingin and passed by the Lok Sabhaand transmitted to the
Rajya Sabhafor concurrenceis passed by the Rajya Sabhawithout or
with amendment.
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o A Bill passed by the Lok Sabhaisreturned to that House with amendment
by the Rgjya Sabhaand the L ok Sabhadoes not agree with theamendment
made by the Rajya Sabhaor proposesfurther anendmentsand the Rgjya
SabhaagreestotheBill asoriginally passed inthe Lok Sabhaor asfurther
amended by it or insists on an amendment or amendmentsto which the
Lok Sabhahasdisagreed.

e A Money Bill passed by the L ok Sabhaisreturned to that House without
making any recommendations or with amendments recommended.

Messages are a so sent to other Housein respect of motionsand resolutions:

e Motion seeking to withdraw aBill passed by the Lok Sabhaand pending
inthe Rgjya Sabha.

¢ Motionreferring aBill to aJoint Committee of Housesfor concurrence
and communication of names of members of the Lok Sabhato serveon
the Committee.

¢ Motion communicating the extension of timefor the presentation of a
report of the Joint Committee.

¢ Motion requesting the Lok Sabhato appoint memberstofill thevacancies
occurring inthe Joint Committee either by death, resignation, or otherwise
of membersof that House serving on the Joint Committee.

e Communication of namesof membersof the RgjyaSabhato serveonthe
Committeeson PublicAccounts, Public Undertakings, Railway Convention
and other Joint Parliamentary Committees.

e Amendmentsmadein any rule, regulation, etc. (statutory instrument) for
concurrence of the Lok Sabha.

¢ Resolutionamending a‘ President’sAct’ madeunder aState L egidlature
(Delegation of Powers), Act in respect of aState under President’sRule,
for concurrence of the Lok Sabha.

Differences between Lok Sabha and Rajya Sabha
Thedifferences between thetwo Houses are asfollows:

e Membersof Lok Sabhaaredirectly elected by theeligiblevoters. Members
of Rajya Sabha are elected by the elected members of State Legidlative
Assembliesin accordance with the system of proportional representation by
meansof singletransferablevote.

e Thenormal life of every Lok Sabhais5 yearsonly while Rgjya Sabhaisa
permanent body.

e Lok Sabhaisthe House to which the Council of Ministersisresponsible
under the Constitution. Money Billscan only beintroduced in Lok Sabha.
AlsoitisLok Sabha, which grantsthe money for running the administration
of the country.

¢ RajyaSabhahas special powersto declarethat it isnecessary and expedient
in the national interest that Parliament may make laws with respect to a



matter in the State List or to create by law one or more all-India services
common to the Union and the States.

CHECK Y OUR PROGRESS

4. What isParliamentary privilegeaccordingto ErskineMay?
5. Namethe consequential powersgiven to the membersof the Parliament.

6. How isamessage communicated to the members of the House?

3.5 COMMITTEE SYSTEM

The diverse nature of the vast functions of the Parliament make it impossibleto
make an exhaustive examination of all legidative and other mattersthat come up
beforeit. Itisfor thisreason that asubstantial amount of Parliamentary businessis
executed in the committees. The committee structure of both the Houses of Parliament
aredikebarring afew exceptions. Article 118(1) of the Constitution dealswiththeir
appointment, termsof office, functionsand procedure of conducting businesswhich
areasomoreor lesssimilar and areregul ated as per rules made by thetwo Houses.

A significant amount of its businessis, therefore, transacted by what are
called the Parliamentary Committees.

Parliamentary committeesare of two kinds:
e Adhoccommittees
e Standing committees

Ad hoc committees are appointed for aspecific purpose and they ceaseto
exist when they finish thetask assigned to them and submit areport. The principal
ad hoc committees are the Select and Joint Committees on Bills. Otherslikethe
Railway Convention Committee, the Committees on the Five Year Plansand the
Hindi Equivalents Committee were appointed for specific purposes. Apart fromthe
ad hoc committees, each House of Parliament has standing committees like the
Business Advisory Committee, the Committee on Petitions, the Committee of
Privilegesand the Rules Committee.

Public Accounts Committee

The Parliamentary power by which it can vote money for specific purposesis
meaninglessunlessit hasthe power to find out that whether the money hasbeen
utilized for the correct purposes or not? Thisis secured by subjecting the public
accountsto an audit by an independent authority—the Comptroller and Auditor
General—and, further, the examination of hisreport by a special committee of
Parliament, called the* Public Accounts Committee’ . A committee of Parliamentis
preferred because, first, that august body has not thetime to undertake the detailed
examination of thereport; secondly, the scrutiny being essentially technical, can best
be doneinacommitteeand lastly, the non-party character of the examination can be
possible only inacommittee and not inthe House.
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Functions of Public Accounts Committee
Thefunction of the committeeisto satisfy itself about thefollowing:

e The money shown in the accounts as having been disbursed was legally
availableor applicableto the service or purposeto which it hasbeen applied
or charged

¢ Theexpenditure conformsto the authority that governsit

e Every re-appropriation has been made in accordance with the provisions
madein thisbehalf under rulesframed by competent authority

It shall also betheduty of the Public Accounts Committeeto do thefollowing:

e To examine, in the light of the report of the Comptroller and the Auditor
General, the statement of accounts showing theincome and expenditure of
state corporations, trading and manufacturing schemes and projects, together
with the balance sheetsand statements of profit and lossaccounts, which the
President may have required to be prepared, or are prepared under the
provisions of the statutory rules regulating the financing of a particular
corporation, trading concern or aproject.

¢ To examinethe statement of accounts showing theincome and expenditure of
autonomousand semi-autonomous bodi es, theaudit of which may be conducted
by the Comptroller and Auditor General of Indiaeither under thedirectionsof
the President or by astatute of Parliament

e Toconsder thereport of the Comptroller and Auditor General in caseswhere
the President may have required him to conduct an audit of any of thereceipts
or to examinethe accounts of storesand stocks

Estimates Committee
Inthissection, you will study the various aspects of the Estimatescommittee.

Constitution of the Estimates Committee

The constitution of the Estimates Committee wasurged asearly as1937, but the
proposal could not materialize. There had been, of course, the Standing Finance
Committee, first created in 1921, and attached to the Finance Department of the
Government of India. Thiscommittee, however, functioned under severelimitations
and therewas no justification for not constituting the Estimates Committee. The
Estimates Committeewasfirst created in April 1950, and itsfunctionswereenlarged
in1953.

The Estimates Committee isastanding committee, and isset up every year.
Itsfunctions, method of appointments and other relevant mattersarelaid downin
the Rules of Procedure and Conduct of Businessin the Lok Sabha. It consists of
thirty members, all belonging to the Lok Sabha, el ected according to the system of
proportional representation by single transferable vote. It does not contain any
member from the Rajya Sabha. The Chairman of the Committeeisnominated by
the Speaker. If, however, the Deputy Speaker isamember of the Committee, he



automatically becomesthe Chairman. The ministers cannot be appointed on the
Edtimates Committee.

Functions of the Estimates Committee
The Estimates Committee has been entrusted with thefoll owing functions:

¢ To report what economies, improvementsin organization, efficiency and
adminigtrative reforms, consi stent with the policy underlying the estimates,
may be affected

¢ Tosuggest dternativepoliciesinorder to bring out the efficiency and economy
intheadminigtration

¢ Toexaminewhether themoney iswell laid out withinthelimitsof the policy
impliedintheestimates

¢ Tosuggest theforminwhichtheestimatesshall be presented to the Parliament
3.5.1 RTI Act, 2005

Inthe broader context, it isrealized that accountability should go hand in hand with
necessary authority and responsibility, appropriate del egation of powers, and making
every unit of government adiscrete entity for the performance of itsassigned tasks.
Atthenationd levd, theagendainthisregardind udesenactment of Right to Information
Act. Every citizen hasaright to know how the government isfunctioning. Right to
Information empowersevery citizen to seek any information from the Government,
ingpect any government document and seek certified photocopiesthereof. Somelaws
of Right to Information also empower citizensto officially ingpect any government
work or to take sample of material used inany work.

Right to Informationincludestheright to:
¢ Inspect works, documents, and records
e Takenotes, extractsor certified copiesof documentsor records
e Askany questionsfrom the government or seek any information
e Takesamplesof materialsof any governmental work
e Obtaininformationinform of printouts, diskettes, floppies, tapes, video,
and cassettesor in any other electronic mode or through printouts

Information meansany materia in any form, including records, documents,
memos, e-mails, opinions, advices, press releases, circulars, orders, logbooks,
contracts, reports, papers, samples, models, data material held in any electronic
form and information rel ating to any private body which can be accessed by apublic
authority under any other law for the time being in force. Record includes any
document, manuscript and file, any microfilm, microfiche, and facsimile copy of a
document, any reproduction of image or imagesembodied in such microfilm (whether
enlarged or not); and any other materia produced by acomputer or any other device.

Asper theprovisionsof RTI Act, 2005, an applicant cannot ask for opinions/
advice/viewsunder theRTI Act, unlesstheopinion/advice/view isadready on‘record’ .
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RTl isanActto providefor setting out the practical regime of right toinformation
for citizensto secure accessto information under the control of public authorities, in
order to promote transparency and accountability intheworking of every public
authority, thecondtitution of aCentra Information Commission and State Information
Commissionsand for matters connected therewith or incidental thereto.

TheAct appliesto all statesand Union Territoriesof Indiaexcept the state of
Jammu and Kashmir. Jammu and Kashmir hasitsown act called Jammu & Kashmir
Right to Information Act, 2009.

Under theprovisionsof theAct, any citizen may request informationfroma
‘publicauthority’ (abody of government or ‘ instrumentdlity of state’) whichisrequired
toreply expeditioudy or within 30 days. TheAct also requiresevery public authority
to computerizether recordsfor widedissemination and to pro-actively publish certain
categoriesof information so that the citizens need minimum recourseto request for
information formally. Thislaw was passed by Parliament on 15 June 2005 and came
fully into force on 13 October 2005. Information disclosurein Indiawas hitherto
restricted by the Official SecretsAct, 1923, and variousother special laws, which
thenew RTI Act now relaxes. Theformal recognition of alegal right toinformation
in Indiaoccurred more than two decades before legislation was finally enacted,
when the Supreme Court of Indiaruled in State of Uttar Pradesh vsRaj Narain that
theright toinformationisimplicitin theright to freedom of speech and expression
explicitly guaranteed inArticle 19 of the Indian Constitution.

TheAct isapplicabletodl congtitutiona authorities, including the executive,
legidatureand judiciary; any ingtitution or body established or constituted by anAct
of Parliament or a State Legislature. It is also defined in the Act that bodies or
authoritiesestablished or condtituted by order or notification of appropriategovernment
including bodies‘ owned, controlled or substantially financed’ by government, or
non-governmenta organizations* substantialy financed, directly or indirectly by funds
provided by the government arealso coveredinit.

Private bodies are not within the Act’'s ambit directly. However, information
that can be accessed under any other law in force by a public authority can also
be requested. In alandmark decision of 30 November 2006 (‘ Sarbajit Roy vs
DERC') the Central Information Commission also reaffirmed that privatized public
utility companies continue to be within the RTI Act, their privatization
notwithstanding.

Process of RTI

Under theAct, dl authorities covered must gppoint their Public Information Officer
(P10O). Any person may submit arequest to the PIO for information in writing.
It isthe PIO’s obligation to provide information to citizens of Indiawho request
information under the Act. If the request pertains to another public authority in
whole or apart, it is the PIO’s responsibility to transfer/forward the concerned
portions of the request to a PIO of the other within five working days. In addition,
every public authority is required to designate Assistant Public Information Officers



(APIOs) to receive RTI requests and appeals for forwarding to the PIOs of their
public authority. The applicant is not required to disclose any information or
reasons other than his name and contact particulars to seek the information.
‘Apply RTI" is the online system which facilitates the filing of RTI Act (India)
applications online. It aims primarily at minimizing the time taken and effort
required in filing an application. The Act specifiestime limits for replying to the
request asfollows:

o |f therequest hasbeen madetothe PIO, thereply isto be given within

30 daysof receipt.

o |f therequest hasbeen madetoan APIO, thereply isto begivenwithin
35 daysof receipt.

e If the PIO transfers the request to another public authority (better
concerned with theinformation requested), thetimealowedtoreply is
30 days but computed from the day after it isreceived by the PIO of
thetransferee authority.

e |nformation concerning corruption and Human Rightsviolations by
scheduled Security agencies(thoselisted inthe Second Scheduleto the
Act) isto beprovided within 45 days but with the prior approval of the
Centra Information Commission.

e However, if lifeor liberty of any personisinvolved, the PlO isexpected
to reply within48 hours.

Since theinformation isto be paid for, the reply of the PIO is necessarily
limited to either denying therequest inwholeor part and/or providing acomputation
of ‘further fees'. The time between the reply of the PIO and the time taken to
deposit the further fees for information is excluded from the time alowed. If
informationisnot provided withinthisperiod, it isdeemed arefusa . Refusa withor
without reasons may be ground for appeal or complaint. Further, information not
provided in the time prescribed is to be provided free of charge. For Central
Departments, as of 2006, there is a fee of ¥ 10 for filing the request,
% 2 per page of information and X 5 for each hour of inspection after thefirst hour.
If theapplicantisaBelow Poverty Level (BPL) cardholder, then no feeshall apply.
Such BPL cardholdershaveto provide acopy of their BPL card along with their
applicationto the Public Authority. States Government and High Courtsfix their
own rules. TheAct allowsthose part(s) of the record which are not exempt from
disclosure, and which can reasonably be severed from parts contai ning exempt
information to be provided.

Exclusion from RTI

Central Intelligence and Security agencies specified in the Second Schedule like
IB, Directorate Genera of Income tax (Investigation), RAW, Central Bureau of
Investigation (CBI), Directorate of Revenue Intelligence, Central Economic
Intelligence Bureau, Directorate of Enforcement, Narcotics Control Bureaw, Aviation
Research Centre, Specia Frontier Force, BSF, CRPF, ITBP, CISF, NSG Assam
Rifles, Specia Service Bureau, Specia Branch (CID), Andaman and Nicobar, the
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Crime Branch-CID-CB, Dadra and Nagar Haveli and Special Branch,
Lakshadweep Police are excluded from RTI. Agencies specified by
the state governments through a notification will also be excluded. The
exclusion, however, is not absolute and these organizations have an obligation to
provide informetion pertaining to alegations of corruption and human rightsviolaions.
Further, information relating to alegations of human rights violation could be given
but only with the approval of the Central or State Information Commission.

Thefollowing information isexempt fromdisclosure:

e |nformation, disclosure of whichwould prejudicially affect the sovereignty
and integrity of India, the security, ‘ Strategic, scientific or economic’ interests
of the state, relation with foreign state or lead to incitement of an offence.

e |nformationwhich hasbeen expresdy forbidden to be published by any court of
law or tribuna or the disclosure of which may constitute contempt of court.

¢ Information, the disclosure of which would cause abreach of privilege of
Parliament or the State L egidature.

e Information including commercia confidence, trade secretsor intellectual
property, the disclosure of which would harm the competitive position of a
third party, unlessthe competent authority issatisfied that larger publicinterest
warrantsthe disclosure of suchinformation.

¢ Information available to aperson in hisfiduciary relationship, unlessthe
competent authority is satisfied that thelarger public interest warrantsthe
disclosureof suchinformation.

e |nformation received in confidencefrom aforeign government.

e |nformation, the disclosure of whichwould endanger thelifeor physical safety
of any person or identify the source of information or assistance givenin
confidencefor law enforcement or security purposes.

e |nformation whichwouldimpedethe processof investigation or apprehension
or prosecution of offenders.

o Cabinet papersincluding recordsof deliberationsof the Council of Ministers,
Secretariesand other officers.

e |nformationwhichrelatesto personal information thedisclosure of which has
no relationship to any public activity or interest, or which would cause
unwarranted invasion of the privacy of theindividua (butitisalso provided
that theinformation which cannot be denied to Parliament or aState L egidature
shall not be denied by thisexemption.

¢ Notwithstanding any of the exemptionslisted above, apublic authority may
allow accessto information, if publicinterest in disclosure outweighsthe
harm to the protected interests[ Thisprovisionisquaified by the proviso to
Sub-section 11(1) of theAct which exemptsdisclosureof ‘tradeor commercia
secrets protected by law’ under this clause when read along with Section

8(1)(d)]-



Role of the Government

Section 26 of theAct enjoinsthe Central Government, asal so the state governments
of theUnion of India(excluding J&K), toinitiate necessary stepsto:

¢ Develop educational programmesfor the public especially disadvantaged
communitieson RTI

e Encourage public authoritiesto participatein the devel opment and organi zation
of such programmes

¢ Promotetimely dissemination of accurateinformation to the public
¢ Trainofficersand develop training materials

e Compileand disseminate auser guidefor thepublicintherespectiveofficia
language

¢ Publish names, designation postal addressesand contact detailsof PIOsand
other information such asnoticesregarding feesto be paid, remediesavailable
inlaw if request isrejected, etc.

¢ The Central Government, state governments and the competent authorities
asdefined in Section 2(e) are vested with powersto makerulesto carry out
the provisionsof the Right to Information Act, 2005 (Section 27 and Section
28)

e |f any difficulty arisesin giving effect totheprovisonsintheAct, the Central
Government may, by order publishedinthe Officia Gazette, make provisions
necessary/expedient for removing thedifficulty (Section 30)

CHECK Y OUR PROGRESS

7. Why isasubstantial amount of Parliamentary business executed in the
committees?

8. List any two functions entrusted upon the Estimates Committee.
9. Citethemain provisionslisted under the Right to Information Act, 2005.

3.6 SUMMARY

e Parliament is the supreme representative authority of the people. It isthe
highest legidative organ and therational forum for the articul ation of public
opinion. The Parliament of Indiaisthe centreand focusof our political system.

e The Indian Parliament is a bi-cameral legislature in the setting of a
Parliamentary executive. Theformal executive head of the state, known as
the President, isanintegra part of the Parliament in asmuch asthe Parliament
consists of the President and the two Houses, known respectively as the
Rajya Sabhaand the Lok Sabha.
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e Themaximum strength of the Ragjya Sabha has been fixed at 250 members,
of which not morethan twelve areto be nominated by the President on the
ground of such mattersasart, literature, scienceand socia service.

o Membersof the Rgjya Sabhaareelected for aperiod of 6 years, one-third of
them retiring every second year. This makesthe Rajya Sabhaacontinuous
and permanent chamber, never subject to dissolution.

e For thesmooth, efficient and impartial conduct of itsproceedings, each House
of Parliament has been empowered by the Constitutionto haveaChief and a
Deputy Chief Presiding Officer.

¢ The Speaker isthemost important conventional and ceremonial head of Lok
Sabha. Within the walls of the House, his authority is supreme. The most
salient feature of hisofficeishisimpartiality.

e The Speaker isto be elected by the members of Lok Sabhafrom amongst
themselves. The election of the Speaker isto take place after each general
election of Lok Sabhaand asand when thereisavacancy in hisoffice.

¢ Thebasic function of the Speaker isto preside over the sessionsof theHouse
when heispresent inthe House. Asthe Chief Presiding Officer of theHouse,
he fixes the hour of the commencement or termination of a sitting and
determinesthe days on which the Housewill sit.

e The Speaker isa so the Ex-officio Chairman of the conference of presiding
officersof legidativebodiesinIndia Thisbody consistsof the Chairmanand
Deputy Chairman of the upper chambers, and the Speakers and Deputy
Speaker of thelower chambersof Parliament and L egislaturesof Statesand
Union Territories.

e Theprimary function of Parliament islaw-making. Thelaw proposa originates
inthe Parliament intheform of abill.

e Every member of the Parliament hasaright tointroducean ordinary bill and
fromthispoint of view, therearetwo kinds of ordinary bills: (i) Government
bill, and (ii) Private Member’shill.

e Inthefirst reading of the bill, the minister who movesthebill asksfor the
permission to do so from the Speaker.

o Article110 clearly defineswhat constitutesa‘money bill’ . The Speaker of
Lok Sabhacertifieswhether abill isamoney bill or anon-money bill.

e Every year, the budget is presented before the Lok Sabha. The Finance
Minigtry preparesthebudget. Thebudget ispresented intwo parts: (a) Railway
Budget and (b) General Budget.

¢ Accordingto ErskineMay, ‘ Parliamentary privilegeisthe sum of the peculiar
rightsenjoyed by each House collectively... and by members of each House
individualy, without which they could not dischargetheir functions, and which
exceed those possessed by other bodiesor individuals’

e Apart from the privileges specified in the Constitution, the Code of Civil
Procedure, 1908, providesfor freedom from arrest and detention of members



under civil process during the continuance of the meeting of the House or of Union Legislature
acommitteethereof and forty daysbeforeitscommencement and forty days
after itsconclusion.

e Members have freedom of speech in the House and enjoy immunity from
proceedingsin any court in respect of anything said or any vote given by
themin Parliament or in any committee thereof.

NOTES

e A Member of Parliament isnot liableto arrest or detention in prison, under a
civil process, during the continuance of asession of the House or meetings of
any committees, of which hemay beamember, and during forty daysbefore
and after such session/meeting.

¢ The Congtitution envisagesthat both Houses have equal statusand position.
Thetwo Houses haveto function within the areas all otted to them under the
Congtitution. Whilethe Lok Sabhahas been given certain special powersin
certain matters, the Rgjya Sabha too has been invested with some other
special powers.

¢ Both Houses al so participatein mattersof e ections of the President and the
Vice-President, impeachment of the President, removal of the Vice-President,
aJudge of the Supreme Court or of aHigh Court.

e Membersof Lok Sabhaaredirectly elected by theeligiblevoters. Members
of Rajya Sabha are elected by the elected members of State Legidative
Assembliesin accordancewith the system of proportional representation by
meansof singletransferablevote.

e Thediversenature of thevast functionsof the Parliament makeitimpossible
to make an exhaustive examination of all legidative and other mattersthat
comeup beforeit. Itisfor thisreason that asubstantial amount of Parliamentary
businessisexecuted in the committees.

e Parliamentary committeesare of two kinds:
0Ad hoc committees
0 Thestanding committees

¢ Right to Information empowersevery citizen to seek any information from
the Government, inspect any government document and seek certified
photocopiesthereof. Somelawsof Right to Information a so empower citizens
to officially ingpect any government work or to take sample of material used
inany work.

e The RTI Act is applicable to all constitutional authorities, including the
executive, legislature and judiciary; any institution or body established or
constituted by an Act of Parliament or aState Legidature.

3.7 KEY TERMS

e Bi-cameral legidature: Itisoneinwhichthelegislatorsaredivided into
two separate assemblies, chambers or houses.
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e Cut motion: Itisadevicewhich memberscan employ to draw attentionto
specific grievancesor criticize particular policiesof the government.

3.8 ANSWERS TO ‘CHECK YOUR PROGRESS

1. At present, the strength of the Lok Sabha (the Lower House) is545.
2. The Spesker isthe Ex-officio Chairman of the conference of presiding officers

of legidativebodiesin India

3. () Parliament

(i) Spesker
(i) Ralway Budget

4. Accordingto ErskineMay, ‘ Parliamentary privilegeisthe sum of the peculiar

rightsenjoyed by each House collectively... and by membersof each House
individually, without which they could not dischargether functions, and which
exceed those possessed by other bodiesor individuals’

5. Theconsequentia powersare: to commit persons, whether they aremembers

or not, for breach of privilege or contempt of the House; to compel the
attendance of witnesses and to send for persons, papers and records; to
regulateitsprocedure and the conduct of itsbusiness; to prohibit thepublication
of itsdebates and proceedingsand to exclude strangers.

6. Themessageisreported to the House by the Secretary-General concerned,

at thefirst convenient opportunity after itsreceipt, if the Houseisin session.
If theHouseisnot in session, membersareinformed of the messagethrough
aparagraph intheBulletin of theHouse.

7. Thediversenature of thevast functionsof the Parliament makeitimpossible

to make an exhaustive examination of all legidative and other mattersthat
comeup beforeit. Itisfor thisreason that asubstantial amount of Parliamentary
businessisexecuted in the committees.

8. TheEstimates Committee hasbeen entrusted with thefollowing functions:

¢ Toreport what economies, improvementsin organization, efficiency and
adminigrativereforms, cons stent with the policy underlying the estimates,
may be affected

e Tosuggest alternative policiesin order to bring out the efficiency and
economy intheadministration

9. Under theprovisonsof theRT1 Act, 2005, any citizen may request information

froma'public authority’ (abody of Government or ‘instrumentality of State’)
whichisrequiredto reply expeditioudy or within 30 days. TheAct dsorequires
every public authority to computerize their recordsfor wide dissemination
andto pro-actively publish certain categoriesof information so that thecitizens
need minimum recourseto request for information formally.



3.9 QUESTIONS AND EXERCISES

Short-Answer Questions
1. Statethe composition of the Lok Sabhaand Rajya Sabha.

2. What arethe qualificationsthat aperson must fulfill who wishesto becomea
member of either House of the Parliament?

3. How isthe Speaker of the Lok Sabhaelected?
4, Satethedifferencesbetween aGovernment bill and aPrivate Member’shill.

5. What arethe constitutional privileges provided by the Constitution to the
membersof Parliament?

6. What freedom do the members of Parliament have with regard to speech
andimmunity from court proceedings?

7. Listthedifferences between the Lok Sabhaand Rajya Sabha.
8. What arethefunctionsof Public Accounts Committee?
9. Writeanote on the processof RTI.

Long-Answer Questions

1. Discussthe composition, term and qualifications of the membersof thetwo
Houses of the Parliament.

2. Explaintherole of the Speaker of the Lok Sabha

3. Evaluatethelaw-making procedure of the Parliament.

4. Discussthe privilegesprovided to the membersof the Parliament.

5. Assesstherelationship of thetwo House of Parliament.

. Critically eval uate the committee system prevalent in the Parliament.

~N O

. Discusstheprovisionsof theRight to Information Act, 2005.
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4.0 INTRODUCTION

Indiahas one of the oldest legal systemsin theworld. Itslaw and jurisprudence
stretches back to the centuries, forming aliving tradition which has grown and
evolved withthelivesof itsdiverse people. India’'scommitment to law iscreated in
the Constitution which constituted Indiainto a Sovereign Democratic Republic,
containing afederal system with Parliamentary form of government inthe Union
and the states, anindependent judiciary, guaranteed Fundamental Rightsand Directive
Principlesof State Policy contai ning objectiveswhich though not enforceablein law
arefundamental to the governance of the nation.

Thefountain source of law in Indiaisthe Constitution which, inturn, gives
due recognition to statutes, case law and customary law consistent with its
dispensations. Statutes are enacted by Parliament, State L egislatures and Union
Territory Legidatures. Thereis also avast body of laws known as subordinate
legidationintheform of rules, regulationsaswell asby-lawsmade by Central and
State Governmentsand loca authoritieslikeMunicipal Corporations, Municipalities,
Gram Panchayatsand other local bodies. Thissubordinatelegidationismade under
theauthority conferred or delegated either by Parliament or state or Union Territory
Legidature concerned. Thedecisionsof the Supreme Court arebinding onal Courts
within the territory of India. AsIndiaisaland of diversities, local customs and
conventionswhich are not against statute, morality, etc. areto alimited extent also
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recognized and taken into account by Courtswhile administeringjusticein certain
spheres.

Oneof theuniquefesturesof thelndian Congtitutionisthat, notwithstanding
the adoption of afederal system and existence of Central Actsand state Actsin
their respective spheres, it hasgenerally provided for asingleintegrated system of
Courtsto administer both Union and state laws. At the apex of the entirejudicial
system, existsthe Supreme Court of Indiabelow which arethe High Courtsin each
state or group of states. Below the High Court liesahierarchy of subordinate courts.
Panchayat courts also function in some states under various names like Nyaya
Panchayat, Panchayat Addat, Gram K achheri, etc. todecidecivil and crimind disputes
of petty andlocd nature. Different statelawsprovidefor different kindsof jurisdiction
of courts.

Each stateisdivided into judicial districts presided over by aDistrict and
SessionsJudge, whichistheprincipa civil court of origina jurisdictionand cantry dl
offencesincluding those punishablewith death. The Sessions Judgeisthe highest
judicia authority inadigtrict. Below him, thereare Courtsof civil jurisdiction, known
indifferent statesasMunsifs, Sub-Judges, Civil Judgesand thelike. Similarly, the
criminal judiciary comprisesthe Chief Judicial Magistratesand Judicid Magistrates
of First and Second Class.

Thisunit dealswith the working, composition and role of thejudiciary as
provided by the Congtitution of India.

4.1 UNIT OBJECTIVES

After going throughthisunit, youwill beableto:
¢ Describethe composition and functionsof the Supreme Court and High Court
¢ Explainthedoctrineof judicial activism
¢ Discusstheimportance of Constitutional Amendment and itsprocedure
e Evauatethe 73 and 74" Amendment Actsof the Congtitution
¢ Assessthe 6 and 7" Schedul e of the Constitution

42 SUPREME COURT

The members of the Constituent Assembly aspired to idealize the courtsfor two
basic reasons:

(@) For strengthening thefundamental rights
(b) For acting asguardiansof the Congtitutionitself

Thisvisionguided theframersto design an independent judiciary, and vested
it with powersto makethejudicial provision of the Constitution congruent with the
broad contours of the parliamentary democracy inthe country.

DuringtheBritishrule, thecivil and crimind lawswereadministered by judges-
cum-magidirates, with the Judicid Committee of the Privy Council (JCPC) in England



acting asthefinal court of appeal. The separation between the executive and the
judiciary was made gradually, and by the Government of IndiaAct of 1935, the
highest court in Indiawas established intheform of the Federa Court which, however,
was subordinate only to the JCPC. The British colonial period also witnessed the
emergence of acorporatelegal profession that provided pleadersand advocatesfor
presenting the cases of clientsto thejudges or magistrates.

The Supreme Court of India, thefirst fully independent court for the country,
wasfirgt set up under the 1950 Condtitution. The Congtitution also set up anintegrated
hierarchy of courts for a more parliamentary federal system compared to the
Government of IndiaAct, 1935.

4.2.1 Composition of Supreme Court

Article 124 of the Constitution establishesthe Supreme Court of Indiaasthe Highest
Court of theIndian Republic. It providesthat the Supreme Court shall consist of the
Chief Justice and twenty-five other judges (the Constitution originally specified a
total of eight judges, but thiswasincreased in 1956, 1960, 1977 and 1986 bringingit
to twenty-five). Each judgeis appointed by the President after consultationswith
such judgesof the Supreme Court and the state High Courts, as deemed necessary.
However, the President is bound to consult the Chief Justice of India, before
appointing an ordinary judge of the Supreme Court. Although not Constitutionally
binding, the appointment of the Chief Justice had cometo be automatic, with the
elevation of the senior-most judgeto that office on theretirement of theincumbent.
Thisprocedurewas broken in 1973 when the President, acting on the advice of the
PrimeMinister, appointed JusticeA. N. Ray asthe Chief Justice, superseding three
senior judges, namely Justice J. M. Shelat, JusticeK. S. Hegde and JusticeA. N.
Grover. Thiswasdonewhileignoring the recommendation of Justice S. M. Sikari,
the outgoing Chief Justice of India. Three superseded judgesresigned in protest.
Subsequently in 1977, Justice H. R. Khannawas superseded and hisjunior Justice
MirzaHamidullah Beg, wasappointed as Chief Justice. Justice Khannaal so resigned.
Many eminent jurists had criticized this policy of suppression as an attempt to
demoralize the Supreme Court. The government, however, justified the deviation
from the seniority rule of the basis of the recommendation made by the Law
Commission in 1958 and repeated in 1972, which calls for consideration of
administrative capability and other things. But sofar, it seemsthat thejudges have
been superseded because of their decisionsand not for their administrative abilities.

When the office of the Chief Justice of Indiaisvacant or when heisunable
to perform the duties of his office due to absence or otherwise, the duties of his
office are performed by such other judge of the Supreme Court, asthe President
may appoint. The acting Chief Justiceis entitled to the same, rights, privileges,
emolumentsand other facilities, which areavailableto the Chief Justice.

A personisqudified for the appointment asthejudge of the Supreme Court,
if: (1) heisthecitizen of Indig; (ii) hemust have been aHigh Court judgefor at least
5 years, or aHigh Court advocate for at least 10 years; and (iii) one must be a
distinguished jurist inthe opinion of the President.
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Thejudgeshold office until retirement at the age of 65 yearsand may be
removed earlier only by aprocessof impeachment.

Independence of the Supreme Court

Theframersof the Indian Constitution were concerned with the independence of
judiciary.
¢ Appointing authority, the President, hasto consult themembersof thejudiciary.

e TheCondtitution providesfor afixed tenurefor thejudgesand they cannot be
removed from the office at the pleasure of the government.

¢ The Second Schedule to the Constitution provides for the salaries of the
judgeswhereasthetermsand conditions of their services are regul ated by
theActsof Parliament.

e The terms and conditions of services of a judge cannot be varied to his
disadvantage after hisappointment (Article 125).

e Theadministrativeexpensesof the Supreme Court, the sl ariesand allowances
of the Judgesaswdll asof the staff shall be charged on Consolidated Fund of
Indiaand shall not bevoted in Parliament (Article 146 (3)).

¢ No discussion should take placein Parliament regarding the conduct of any
judgeinthedischarge of hisduties, except when animpeachment resol ution
isunder consideration (Article 121).

e A retired judge of the Supreme Court shall not plead or act in any court or
beforethe authority withintheterritory of India.

Palitical Interference

Contrary to the spirit of the Constitution, political interferenceto influencejudicia
functioning could berealized at many times.

The Supreme Court itself, while hearing the Transfer of Judges Case of
1995, observed that the Union Government has prima facieresorted to ‘ picking or
choosing’ of High Court Chief Justices and this could attract the charge of
‘favouritism’.

Since the decision of the Supreme Court in Golak Nath, there has been
increasing politicization of thejudicia process. Golak Nath decisonwasbased ona
distrust of Parliament and soon after it was delivered, itsauthor, the Chief Justice of
India Subba Rao became a candidate for the Presidentship of the country. The
decision in the Keshwanand Bharti Case followed by the supersession of three
judges, namely, justices Shelat, Hegde and Grover, which sparked off the controversy
regarding thesocia philosophy of thejudges. Thedecision in habeas corpus case of
1976, sparked off another controversy regarding the appointment of JusticeM. H.
Beg as Chief Justice superseding Justice H. R. Khanna, who alonehad dissented in
the case. Theappointment of variousjudgesasthe chairmen of different committees
had al so been amatter of concern and controversy at many times.



4.2.2 Jurisdiction of the Supreme Court The Judiciary

The Supreme Court hasoriginal, appellate and advisory jurisdiction, besidesaright
to grant special leavefor appeal.

Original Jurisdiction

Origina jurisdiction of the Supreme Court is of two types, namely, exclusiveand
concurrent, Article131 ensuresitsexclusiveorigind jurisdictionindl disputesbetween:
(1) the Government of Indiaand one or more states; or (ii) the Government of India
and any state or states on one side and one or more states on the other, or
(iii) between two or more states.

Secondly, under Articles 32 and 226, the Supreme Court hasaconcurrent,
origind aswdl| asappdlate; jurisdictioninal casesand disoutesinvolving fundamenta
rights. Any case or dispute involving violation of fundamental rights by the
government may be brought beforethe Supreme Court initialy or in appeal against
thedecision of aHigh Court.

NOTES

Furthermore, under Articles 13 and 32, the Supreme Court of Indiais
empowered to exercisethe power of judicia review. It can consder any civil, criminal,
or any other casedirectly, if it involvestheinterpretation of the Constitution, or of
any law.

Finaly, Article 71 of the Congtitution exclusively empowersthe Supreme Court
to decide, with first and final authority, all doubtsand disputesarising out of, or in
connection with, the election of the President or Vice-President of India

Appellate Jurisdiction

The Supreme Court has appellatejurisdiction in Constitutional, civil and criminal

cases. It hasappellatejurisdictioninal casesinvolving asubstantial question of law
asto interpretation of the Constitution. Such cases and disputes may be brought
beforeit against thedecision of aHigh Court, if theHigh Court givessuch acertificate,

or if the Supreme Court itself grants* special leaveto appeal’. The Supreme Court
isnot only competent tointerpret the Congtitution of India, Article 147 aso empowers
it to decide any question of law involving interpretation of the Government of India
Act of 1935 and the Indian IndependenceAct of 1947.

Advisory Jurisdiction

Under Article 143 of the Constitution, the Supreme Court hasthe Constitutional
obligation to advicethe President. The President isfreeto refer any question of law
or fact to the Supreme Court for itsopinion, if heis satisfied that the question is of
suchanatureand of publicimportancethat itisexpedient to obtain the opinion of the
Supreme Court.

Special Leave for Appeal

The Supreme Court isempowered by Article 136 to grant Special LeavetoAppeal
against thejudgment, decree, sentenceor order inany caseby any Tribunal inIndia,
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except those of courtsor tribunal sespecially constituted for thearmed forces. This
extraordinary power has been given to the Supreme Court to ensure justice and
fairnesstodl partiesinal civil, criminal and Constitutional cases.

Review Power

Article 137 empowersthe Supreme Court to review any of itsearlier judgment or
orders. The Supreme Court would ordinarily adhereto its previousjudgment. If,
however, an error is detected in a subsequent case, the court should be able to
rectify it rather than adhereto an earlier decision, which isfound inapplicableto
changed conditions and circumstances, e.g. inthe Golak Nath Case, the Supreme
Court reviewed itsearlier judgment by declaring that it waswrong in allowing the
Parliament to curtail fundamental rightsand that, therefore, Parliament should have
no suchright.

Miscellaneous Power s

Article 129 makesthe Supreme Court acourt of record. AndArticle 141 makesits
decisions binding on all courts within the territory of India. No court can givea
verdict to the one given by the Supreme Court.

The Supreme Court hasthe power to punish personsguilty of contempt of
itself. The Supreme Court is also empowered to make rules and regulations for
regulating the practicesand procedures of the Court. The Supreme Court also enjoys
complete control over itsown establishment. Under Article 146, the Chief Justice of
Indiais empowered to appoint officers and servants of the Supreme Court after
consultationswith the UPSC. Therulerelating to the salaries, allowances, leave or
pensions payabl e to the of ficers and servants of the Court, are also charged upon
the Consolidated Fund of Indiaand, therefore, do not form avotableitem of the
Union Budget.

Under Articles 257 and 258, the Chief Justice of Indiahas been empowered
to appoint arbitrator to decide casesand disputesrel ating to extra-costsincurred by
astate government in carrying out the directions of the Union Government in the
following matters: (i) Construction and maintenance of themeansof communications;
(i) Protection of railwayswithin the state; and (iii) Powersand duties conferred
upon the state government or its officerswith their consent.

4.2.3 Power of Judicial Review

Judicia review meansreview by the courtsto investigatethe Congtitutiona validity
of thelegidative enactments or executive actions. The power of judicial review in
Indiastands between the American and British practices.

The Constitution of India, in this respect, is more akin to the American
Constitution than to British or any other Constitution. Being the guardian of
fundamental rightsand the arbitrator of Constitutional conflictsbetweentheUnion
and the stateswith respect to the division of powers between them, the Supreme
Court holdsaunique position, wherefrom it iscompetent to exercise the power of
reviewing thelegid ative enactmentsboth of the Parliament and the State L egid atures.
The Supreme Court in India, however, caninterpret thelawsand invalidate them, if



they are contrary to theletter of the Constitution, but not if they are contrary toits
‘spirit’. Accordingly our courts have to interpret the law as written and cannot
declarealaw asinvdid onthegroundthat itisunjust. Similarly, the Indian Condtitution
distributes the legid ative powers between the Union and the states so precisely,
withresiduary powersvesting inthe Union, that disputesover legidativejurisdiction
do not pose any serious problem. Finally, our Constitution isnot asrigid as the
American Constitution and it ispossibleto override adversejudicial decisionshby
suitable amendments of the Congtitution.

Thereare several specific provisionsinthelndian Constitution, whichimbibe
thepower of judicia review:

o Article 13(2) specifically declares that every law in force at the
commencement of this Constitution, and every subsequent law, whichis
incong stent with the fundamental rightsshall bevoid.

o Article 32 empowersthe Supreme Court to invalidate all such lawsto
extent they violate fundamental rights.

e Under Articles131-136, the basi c function of the courtsisto adjudicate
disputesbetweenindividuas, betweenindividual sand the states, between
the states and the Union, and while so adjudicating, the courts may be
required to interpret the provisions of the Constitution and thelaws. And,
theinterpretation given by the Supreme Court becomesthelaw honoured
by al courtsof theland.

o Article226 constitutesthe High Courts asthe protector and guarantor of
fundamental rights.

o Article 245 provides the powers of both the Parliament and the State
L egidatures subject to the provision of the Constitution. Article 246 (3)
expressly provides that in the State List, the State Legislatures have
exclusive powers. In context of Concurrent List or of thoseentriesinthe
State List for which one or more states would have requested the
Parliament to make laws; Articles 251 and 254 declare that in case of
inconsi stency between Union and statelaws, the state law shall bevoid.
The Constitutional validity of alaw can be challenged in Indiaon the
ground that the subject matter of the legidlation: (&) is not within the
competence of thelegidaturewhich has passed it; (b) isrepugnant to the
provisionsof the Constitution; or (c) it infringesone of the fundamental
rights.

e Inview of Article372(1), no pre-Congtitutional law, whichisincons stent
withit can continueto bevalid after the commencement of the Congtitution.

Thepower of judicia review, ingenera, flowsfrom the powersof the Courts
to interpret the Constitution. Since the judiciary is the final interpreter of the
Constitution and the Congtitution regul atesthe exercise of political power, which, in
general, isconsidered to bethemain domain of legidatureand executive. Moreover,
thejudicial processdeterminesthejurisdictiona frontiersof the other branches of
government. With theresult, it comesin constant interaction with thelegidlature,
executiveand other ingtitutions of government, which arevested with political power.
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CHECK YOUR PROGRESS

1. Why did the members of the Constituent Assembly aspireto idealizethe
courts?

2. When wasthe Supreme Court first set up?

3. NametheArticleof the Constitution that establishesthe Supreme Court of
Indiaasthe Highest Court of the Indian Republic.

4.3 HIGH COURTS: COMPOSITION AND
FUNCTIONS

Thelndian Congtitution providesfor anintegrated judicia system. At the apex of the
judiciary isthe Supreme Court of Indiawhosedecisionsare applicableall over the
country. Thusit isthe highest court of appeal inIndia. According toArticle 125 of
the Constitution, each state should have a High Court. A High Court exercises
powerswithintheterritorial jurisdiction of the state concerned. Thetotal number of
High Courtsin the country are 24.

The position of the High Courtsunder afederal Constitution, likethat of India
issubstantialy different fromthat of USA (afedera country). InUSA, every state
hasitsown Constitution and the High Courtsin the congtituent states are constituted
under the state Constitution. Thestructura featuresof thejudicia courts(e.g. method
of appointment of thejudges, their salary structure, service conditionsaswell as
their jurisdiction, etc.) differ from stateto state. On the contrary, in India, al the
High Courtsare constituted either under the authority of the Indian Constitution or
by the Indian Parliament, with the state governments having no substantive say in
the creation of aHigh Court. Being part of anintegrated and unifiedjudicia system,
the High Courts stand in the hierarchical order below the Supreme Court with an
organic relationship between thetwo. Following the principle of separation of powers,
it is provided in the Constitution that neither the State Executive nor the State
Legidature hasany power to control the High Court or to alter the Constitution or
organization of the High Court.

4.3.1 Composition of a High Court

A High Court standsat the apex of judicial system of astate. A High Court consists
of aChief Justice and such other judges asthe President may, from timeto time,
determine. Thenumber of judges of the state High Courts has not been fixed by the
Congtitution. Therefore, it variesfrom court to court.

The Chief Justice of aHigh Court isappointed by the President by warrant
under hishand and seal, after due consultation with the Chief Justice of Indiaand
the Governor of the state. In case of appointing the other judges of the High Court,
the President isrequired to consult, in addition to the Chief Justice of India, and the
Governor of the state, the Chief Justice of the High Court where the appointment of



thejudgesisto bemade. The practice has also been evolved to appoint at | east one- The Judiciary
third of the judges of a High Court from outside the state in order to maintain
impartidity inthefunctioning of theHigh Court.

Qualification of High Court Judges NOTES
An Indian citizen can be qualified asaHigh Court judge when:

() Hehaseither heldfor at least 10 yearsajudicia officeintheterritory of India
or

(b) Hasbeen, at least, 10 years, an advocate of aHigh Court in any state

In computing the 10-year period for the purpose of appointment, experience
asan advocate can be combined with that of ajudicia officer.

Tenure of High Court Judges

A judgeshall hold officetill heattainsthe age of 62-years. Hemay resignfrom his
office by writing to the President. A judge can beremoved by the President from his
office beforetheexpiry of histerm on groundsof proven misbehaviour or incapacity.
However, such an action can be taken by the President only if both the Houses of
Parliament pass aresolution by atwo-thirds majority of the members presentin
each house, which should also be the mg ority of thetotal membership of theHouse,
accusi ng thejudgewith proven misbehaviour or incapacity. After retirement, aperson
who has held office asapermanent judge of the High Court shall not plead or actin
any court or before any authority in Indiaexcept the Supreme Court and other High
Courts(Article 220).

4.3.2 Jurigdiction of High Court

Sincethe High Courtshad been functioning in the country with afairly satisfactory
level of independence and impartiality for many yearsby thetime Indiabecame
independent, the Constitution-makersdid not think it fit to detail thejurisdiction of
the High Courts. On the other hand, the Supreme Court of India was a newly
created institution necessitating aclear definition of itspowersand functions. Thus,
the Constitution of Indiahas not made any special provision relating to the general
jurisdiction of theHigh Court.

Thecivil and crimind jurisdictionsof theHigh Courtsare primarily governed
by two codesof civil and criminal procedures. At present, the High Court of astate
enjoysthefollowing powers:

1. Original: Theoriginal criminal jurisdiction of the High Court hasbeen
completely taken away by the Criminal Procedure Code, 1973. The
origina civil jurisdiction of the High Courts hasbeen confined inthe
matters of admiralty, probate, matrimonials, contempt of court and
enforcement of thefundamental rights.

2. Appdlate: Theappdlatejurisdiction of theHigh Court isboth civil and
crimind.

Onthecivil side, an appeal tothe High Court iseither afirst appeal or
asecond appeal. Appeal sfrom the decisions of thedistrict judgesand
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from those of subordinate judgesin case of ahigher value are made
directly totheHigh Court. Thecriminal appellatejurisdictionsof the
High Court extendsto appeal sfrom the decisions of a Sessions Judge
or anAdditional SessionsJudge, where the sentence of imprisonment
exceeds 7 yearsand from the decisions of an Assistant Sessions Judge,
Metropolitan Magistrateor other Judiciad Magistratesin certain specified
casesother than ‘ petty’ cases.

3. Power of superintendence: According to Article 277, every High
Court hasthe power of superintendence over al courtsand tribunals,
except those dealing with thearmed forcesfunctioning withitsterritorial
jurisdiction. Interpreting the scope of this power, the Supreme Court
said that all typesof tribuna sincluding the el ection tribunal soperating
within astate are subject to the superintendence of the High Courtsand
alsothat the‘ superintendenceisboth judicial and administrative'.

4. Control over subordinatecourts: Article228 empowerstheHigh
Courtstotransfer Constitutiona casesfromlower courtsto High Courts.
Thus, if the court issatisfied that acase pending in one of itssubordinate
courtsinvolvesasubstantial question of law asto theinterpretation of
the Congtitution, the determination of whichisnecessary for thedisposal
of the case, it shall then withdraw the case and may either dispose of f
the caseitself or determinethe Constitutional question and then send
the case back to the court wherefrom it was withdrawn.

5. Thewrit jurisdiction of theHigh Court: Every High Court shall
have the power to issue to any person or authority including the
government (withintheterritoriesinwhichit exercisesjurisdiction) orders
or writsincluding writs in the nature of habeas corpus, mandamus,
prohibition, quo warranto and certiorari or any of them for the
enforcement of thefundamental rights guaranteed by the Constitution,
and for any other purposes (Article 226).

6. Power of appointment: AccordingtoArticle 229, the Chief Justice of
the High Court isempowered to appoint officersand servants of the
court. The Governor may, in thisrespect, requirethe Court to consult
the Public Service Commissioningppointing persontothejudicia service
of the state. The powers of posting and promotionsand grant of leave
to personsbelonging to thejudicial serviceisaso vested intheHigh
Court.

4.3.3 Position of High Courts

High courtsin Indiahave been given full freedom and independenceinimparting
justiceto the peopleand ensurethat executiveand legidatureshal innoway interfere
in the day-to-day life of the people. Asacourt of record, the High Court hasthe
power to punish those who are adjudged as guilty of contempt of court. All its
decisionsare binding and cannot be questioned in any lower court. Theindependence
of thejudiciary in Indiaisensured by permanence of tenure and the conditions of
serviceof thejudges.



Observers have cited certain inherent defects in the working of the state
High Courts:

(8) TheConstitution of Indiahasclearly stated that the appointment of the
judgesto theHigh Court should be on merit basis. However in practice,
the appointments are not always made on merit. Thisis because the
state ministry continuesto have apowerful voicein the matter, which
has eroded the whol e concept of independence of judiciary.

(b) Also, the Congtitution prohibitsjudgesof the High Court to hold office
under the government after their retirement and there have been a
number of instanceswherethe High Court judges have been appointed
asGovernors, ministers, ambassadorsand vice-chancellors.

(c) Theideaof independenceof judiciary iseroded when thejudgeswho
stand up against the executive are sought to be transferred to other
stateswith the ostens ble purpose of furthering ‘ national integration’.

4.3.4 Doctrine of Judicial Activism

Thetermjudicia activismisexplainedin Black’sLaw Dictionary, Sixtieth Edition,
[Centennia Edition (1891-1991)] thus, ‘judicid philosophy which motivatesjudges
to depart from strict adherenceto judicial precedent infavour of progressive and
new socia policies, which are not always consi stent with the restraint expected of
appellatejudges. It iscommonly marked by decisionscalling for social engineering
and occasionally these decisionsrepresent intrusionsin thelegidative and executive
matters'.

Noonewill disputethat judiciary hasto perform animportant roleinthe
interpretation and enforcement of human rightsinscribed in thefundamental law of
the country. Therefore, it isnecessary to consider what should be the approach of
thejudiciary inthe matter of Constitutional interpretation. An approach must bea
creative and purposive approach intheinterpretation of variousrightsembodiedin
the Constitution, with aview to advancing human rightsjurisprudence and social
justice.

Honourable Chief JusticeDr A. S. Anand whileddivering the JusticeKrishna
Rao memoria lectureat theNationa Law School at Bangalorehassaid, ‘ Thecourts
must not shy away from discharging their Constitutional obligationsto protect and
enforce human rights.’” He further added, * While acting within the bounds of 1aw,
they must alwaysriseto the occasion asguardians of the Constitution, criticism of
judicia activism notwithstanding.’

Judicial activism has emerged as the thematic thread running through the
diverseareasof law that are represented in this comprehensive review of Indian
Supreme Court jurisprudence. Subjects (to namejust afew) ranging across areas
as distinctive as fundamental rights, matrimonial adjudication, mercantile law,
environmental justice, agrarian reforms, industrial jurisprudence, and election laws,
aredll viewed through the approving lensof * proactive adjudication’.

During thelast five decades, thejudiciary hasemerged asthe most powerful
ingtitution of the state. It has assumed the power to strike down amendmentsto the
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Constitution onthe anvil of theinnovativetheory of ‘ Basic Structure’ . The areaof
judicia intervention hasbeen steadily expanding through the device of Public Interest
Litigation (PIL) and enforcement of human rights. Problemsrelating to environment
pollution and natural resourcesof the nation, which ought to havebeentackledona
priority by the executive and thelegid ature are brought up through PIL to behandled
by the Supreme Court and the High Courts. Lack of proper governance, non-
governance and mis-governanceare, probably, moreresponsiblefor increasngjudicia

activism. Delivering Dr Zakir Hussain Memorial Lecturein 1997, A. M. Ahmedi

(former Chief Justice) asserted that judicial activism might be seen asatransient
phase responding to the peculiar needs of the nation. Shedding its pro-status-quo
approach; judiciary hastaken uponitself the duty to enforcethebasic rightsof the
poor and vulnerabl e sections of society. Apart fromitstraditional limited role of
adminigtration of justice, it hasa so vowed to actively participatein the socio-economic
reconstruction of society, by ‘ progressiveinterpretation’ and * affirmative action’.

CHECK YOUR PROGRESS

4. HowisaHigh Court constitutedin India?
5. How isthe Chief Justice of aHigh Court appointed?
6. How isthetermjudicia activismexplainedin Black'sLaw Dictionary?

4.4 CONSTITUTIONAL AMENDMENT AND ITS
PROCEDURE

A Constitution, to beliving, must evolve. If theimpedimentsto the growth of the
Constitution are not removed, the Constitution will suffer avirtual atrophy. The
question of amending the Congtitution for removing thedifficultieswhich havearisen
inachieving the objective of socio-economic revolution, which would end poverty
and ignorance and disease and inequality of opportunity, has been engaging the
active attention of government and the public for someyears now.

Thedemoacratic ingtitutions provided in the Constitution are basically sound
andthepath for progressdoesnot liein denigrating any of theseingtitutions. However,
there could be no denying that theseinstitutions have been subjected to considerable
stresses and strains and that vested interests have been trying to promote their
selfish endsto the great detriment of public good.

Itis, therefore, proposed to amend the Congtitution to spell out expresdy the
high ideals of socialism, secularism and the integrity of the nation, to make the
directive principles more comprehensive and give them precedence over those
fundamental rightswhich have been allowed to berelied upon to frustrate socio-
economic reformsfor implementing the directive principles. It isalso proposed to
specify thefundamental dutiesof thecitizensand make specia provisionsfor dealing
with anti-national activities, whether by individuasor associations.



Parliament and the State L egidl atures embody thewill of the peopleand the
essence of democracy isthat the will of the people should prevail. Even though
Article 368 of the Congtitutionisclear and categoric with regard totheal-inclusve
nature of the amending power, it isconsidered necessary to put the matter beyond
doubt. It isproposed to strengthen the presumptionin favour of the congtitutionality
of legislation enacted by Parliament and State Legislatures by providing for
requirements asto the minimum number of Judgesfor determining questionsasto
the congtitutionality of lawsand for aspecia mgority of not lessthan two-thirdsfor
declaring any law to be constitutionally invalid. It isalso proposed to take away the
jurisdiction of High Courtswith regard to determination of Constitutional validity of
Central lawsand confer exclusivejurisdictionin thisbehalf on the Supreme Court so
astoavoid multiplicity of proceedingswith regard to validity of the same Central
law indifferent High Courtsand the consequent possibility of the Central law being
validinonestateand invalid in another state.

To reduce the mounting arrears in High Courts and to secure the speedy
disposal of service matters, revenue matters and certain other matters of special
importancein the context of the socio-economic devel opment and progress, itis
considered expedient to provide for administrative and other tribunalsfor dealing
with such matterswhile preserving thejurisdiction of the Supreme Court in regard
to such mattersunder Article 136 of the Constitution. It isalso necessary to make
certain modificationsin thewrit jurisdiction of the High Courtsunder Article 226.

It is proposed to avail of the present opportunity to make certain other
amendments which have become necessary in the light of the working of the
Congtitution.

The various amendments proposed in the Bill have been explained in the
noteson clauses. The Bill seeksto achievethe above objects.

4.4.1 Procedure of Constitutional Amendment

Article 368 of the Condtitution conferspower on Parliament to amend the Constitution
and providesthe procedurefor it. A Bill seeking to amend the Constitution can be
introduced in either House of Parliament by aMinister or aprivate member. Motion
for leave to introduce the Bill can be adopted by a simple mgjority of members
present and voting. The Constitution provides for the following three types of
constitutional amendments.

(2) Amendment by SimpleM ajority

Billsregarding formation of new statesor ateration of areas of existing states, or
crestion or abolition of Legidative Councilsinthe states, etc. aretreated asordinary
Bills and passed by a simple mgjority of the House. They are not regarded as
Constitution (Amendment) Billsathough they havethe effect of amending some
provisionsof the Congtitution.

(2) Amendment by Special Majority

A Bill seeking to amend any other part of the Constitution hasto be passed in each
House of Parliament by aspecia magjority i.e., by amgjority of thetotal membership
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of the House and by amajority of not lessthan two-thirds of the members of the
House present and voting. Theexpression ‘total membership’ meansthetota number
of members comprising the House irrespective of the vacanciesor absentees. The
expression ‘ present and voting’ means memberswho votefor ‘ayes’ or for ‘noes'.
Memberswho vote as ' abstention’ arenot treated as‘ present and voting' .

According to the established procedure, thetwo-thirdsmajority isrequired at
all the effective stages of the Bill and not merely at the Third Reading (passing)
stage of the Bill. Assuch motion that the Bill betaken into consideration; motion that
theBill asreported by the Saect/Joint Committee betaken into consideration; motion
that the Bill, aspassed by L ok Sabha, betakeninto consideration; motion for adoption
of clausesand schedulesto the Bill, and final motionthat the Bill be passed areall
required to be passed by aspecial majority. Motion that the Bill becirculated for
eliciting public opinionthereon or that the Bill bereferred to aSelect/Joint Committee
can be passed by simple mgjority. In case of special mgjority, voting isalwaysby
Divisonsandthe Chair, whileannouncing theresult of thevoting, specifically mentions
that aparticular motion or clause has been carried by aspecial mgority.

The Condtitution (Twenty-fourthAmendment) Bill, 1970, regarding theabolition
of privy pursesand privilegesof therulersof former Indian States, the Congtitution
(Sixty-fourth Amendment) Bill, 1989 and the Constitution (Sixty-fifth Amendment)
Bill, 1989, regarding establishment of the Panchayati Rg bodiesand theMunicipdities
inrural and urban areas, respectively could not be passed asthese Billsdid not get
therequisitemgority in Rajya Sabha.

(3) Amendment and itsRatification by States

An amendment to the Constitution which seeks to make any change in articles
relating to the election of the President, the extent of the executive power of the
Union and the states, the Supreme Court and the High Courts, any of thelistsinthe
Seventh Schedule, representation of States in Parliament or article 368 of the
Constitution itself, after it is passed by the Houses of Parliament by the special
magjority, hasalso to beratified by legidatures of not lessthan one-half of the states
by resolutionsto that effect beforethe Bill making provision for such an amendment
ispresented to the President for assent, which isdone after recei pt of authenticated
copiesof resolutionsfrom the State L egislatures. When aBill duly passed by the
Specia maority or where necessary, ratified by states, ispresented to the President,
heisobligated to give hisassent to the Bill and thereupon the Constitution stands
amended in accordancewith the Bill.

Power of Parliament to Amend the Constitution and Procedure Therefor

(1) Notwithstanding anything inthisConstitution, Parliament may in exercise of
its constituent power amend by way of addition, variation or repeal any
provision of this Constitution in accordance with the procedurelaid downin
thisarticle.

(2) Anamendment of this Constitution may beinitiated only by theintroduction
of aBill for the purposein either House of Parliament, and whentheBill is
passed in each House by amajority of the total membership of that House



and by amgjority of not lessthan two-thirds of the membersof that House
present and voting, it shall be presented to the President who shall give his
assent to the Bill and thereupon the Constitution shall stand amended in
accordancewith thetermsof the Bill:

Provided that if such amendment seeksto make any changein:

e Article54, article55, article 73, article 162 or article 241, or

e Chapter IV of Part V, Chapter V of Part VI, or Chapter | of Part X1, or
o Any of theListsinthe Seventh Schedule, or

e Therepresentation of Statesin Parliament, or

e Theprovisonsof thisarticle

Theamendment shall alsorequireto beratified by the Legidaturesof not less
than one-half of the states by resolutions to that effect passed by those
Legidaturesbeforethe Bill making provision for such amendment ispresented
to the President for assent.

(3) Nothinginarticle 13 shal apply to any amendment madeunder thisarticle.

(4) Noamendment of thisConstitution (including the provisonsof Part 111) made
or purporting to have been made under this article whether before or after
the commencement of section 55 of the Constitution (Forty-second
Amendment) Act, 1976 shall becalled in questionin any court on any ground.

(5) Fortheremova of doubts, itishereby declared that there shall benolimitation
whatever on the constituent power of Parliament to amend by way of addition,
variation or repeal the provisionsof thisConstitution under thisarticle.

4.4.2 739 and 74" Amendment

The Congtitution (73rd Amendment) Act, 1992 added anew Part | X consisting of 16
Articlesand the Eleventh Schedul e to the Constitution. The 73rd Amendment Act
envisagesthe Gram Sabhaasthe foundation of the Panchayat Rgj System (PRS) to
performfunctionsand powersentrusted to it by the statelegid atures. Theamendment
providesfor athree-tier PRSat thevillage, intermediate and district levels. Small
stateswith popul ation bel ow twenty lakh have been given the opinion not to condtitute
the Panchayatsat theintermediatelevel.

TheAct providesthat the Panchayat bodieswill have an assured duration of
fiveyears, with electionsmandatory after this period. However, onethingisto be
noted that under the Amendment Act, the establishment of Panchayats and the
devolution of necessary powersand authority onthe PRI arevested in the hands of
the state governments. Inview of this, it may be said that the success of the PRI as
aunit of democracy and thereby ushering an al round devel opment of rural areas
will much depend on the intention of support of the state governments. These
institutionswould be misused by rural rich and the poor and illiterate masseswill
remain mute supportersasit is happening in Parliamentary and State Assembly
electionsinthecountry. Criminalization of politicsisthreatening thevery foundation
of democracy. The government should ensurethat these evils should not affect the
functioning of PRI.
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Gram Sabha: Article, 243A providesthat the Gram Sabhamay exercisesuch powers
and perform such functionsat thevillagelevel asthelegislature of astate may by
law provide. The 73 Amendment thus envisagesthe Gram Sabhaasthefoundation
of PRS. ' Gram Sabha meansabody consisting of personsregistered intheelectoral
rollsrelating to avillage comprised withinthe areaof Panchayat at thevillagelevel.

Constitution of Panchayats: Article243B visualisesathree-tier PRS. It provides
that in every state, there shall be constituted Panchayatsat thevillage, intermediate
and digtrict levels. Small states having apopul ation not exceeding twenty lakh have
been given an option not to constitute the Panchayats at theintermediate level .

Composition of Panchayats: Article 243C providesthat, subject tothe provisions
of thispart, thelegid ature of astate may by law make provisionswith respect tothe
composition of Panchayats. However, theretio between the popul ation of theterritoria
areaof aPanchayat at any level and the number of seatsin such Panchayatsto be
filled by election shall, so far as practicabl e, be the samethroughout the state.

All the seatsin aPanchayat shall befilled by the persons chosen by direct
electionfromterritorial constituenciesin the Panchayat area. For thispurpose, each
Panchayat’sareashall bedivided into territorial constituenciesin such manner that
the ratio between the population of each constituencies and the number of seats
alottedtoit, so far as practicable, be the same throughout the Panchayat area.

Thelegidatureof astate may by law providefor representation of following
personsin Panchayats:

(8) TheChairpersonsof the Panchayatsat thevillagelevel, inthe Panchayatsat
theintermediatelevel or inthe case of astate not having Panchayats at the
intermediatelevel andinthe Panchayatsat thedistrict level

(b) The Chairpersons of the Panchayats at the intermediate level and in the
Panchayatsat thedistrict level

(c) Themembersof the Lok Sabhaand the L egislative Assembly of the state
representing constituencies which comprise wholly or partly a Panchayat
areaat thelevel other thanthevillagelevel, in such Panchayats

(d) Themembersof the Rajya Sabhaand Legidative Council of thestatewhere
they areregistered aselectors,
() A Panchayat areaat theintermediate level
(i) A Panchayat areaat thedistrict level

The Chairpersonsof aPanchayat and other members of aPanchayat whether
or not chosen by direct election from territorial congtituenciesin the Panchayat area
shall havetheright to votein the meetings of Panchayat.

The Chairperson of aPanchayat at thevillagelevel shall beelectedinsucha
manner as the legislature of a state may by law, provide. The Chairpersons of a
Panchayat at theintermediateleve or district level shall be elected by, and amongst,
elected men.

Disqualification for member ship: A personshal bedisqudified for beingamember
of Panchayats:



(a) If heissodisgualified by or under any law for thetimebeing for the purpose
of electionsto thelegidature of the state concerned.

(b) If heissodisqualified by or under any law made by the legislature of the
state.

If any question arises asto whether amember of a Panchayat has become
subject to any of the qualifications mentioned in clause (1) the questions shall be
referred for the decision of such authority and in such manner asthelegidatureof a
state may, by law, providein clause (2).

Reservation of seatsin Panchayats: Article 243D providesthat in every Panchayat
seats shall bereserved for the SC and STsin that Panchayat areabearsto thetotal
population of that area and such seats may be allotted by rotation to different
constituenciesin aPanchayat.

Out of thetotal number of seatsreserved under clause (1), not lessthan 1/3
seatsshall bereserved for women belonging to the SC and ST (2). Out of thetotal
number of seatsto befilled by direct electionin every Panchayat, not lessthan 1/3
(including the number of seats reserved for SC and ST women) seats shall be
served for women.

Reservation for backwar d classes: Thelegidature of astateisempowered under
clause (6) to make provision or reservation of seatsin any Panchayat or office of
chairpersoninthe Panchayat at any level infavour of backward classes of citizens.

Dur ation of Panchayats: According toArticle 243E every Panchayat, unlesssooner
dissolved under any law for thetime being in force, shall continuefor fiveyears
from the date appointed for itsfirst meeting.

An electionto congtitute a Panchayat must be compl eted:
(i) Beforetheexpiry of duration

(i) Beforetheexpiration of aperiod of six monthsfromthedate of itsdissolution
(clause 3)

Power s, authority and responsibility of Panchayats: Article 243G providesthat
subject to the provisionsof this Constitution, thelegisature of astate may, by laws,
endow the Panchayats with such powers and authority as may be necessary to
enablethem to function asaningtitution of self-government. Such conditionsasmay
be specified therein with respect to:

(8) Thepreparation of plansfor economic development and socia justice

(b) Theimplementation of schemesfor social development and socia justiceas

may be entrusted to themincluding thosein relation to the matterslisted inthe
Eleventh Schedule

Thematterslisted in the Eleventh Schedule are asfollows;

(2) Agriculture, including agricultural extension, (2) Land improvement,
implementation of land reforms, land consolidation and soil conservation, (3) Minor
irrigation, water management and watershed devel opment, (4) Animal husbandry,
dairying and poultry, (5) Fisheries, (6) Socia forestry and farmforestry, (7) Minor

The Judiciary

NOTES

Self-Instructional Material 147



The Judiciary

NOTES

148 Self-Instructional Material

forest produce, (8) Khadl, (9) villageand cottageindustries, (10) Rural housing, (11)
Drinking weter, (12) Fudl and fodder, (13) Roads, culverts, bridges, ferries, waterways
and other meansof communication, (14) Rural e ectrificationincluding distribution
of electricity, (15) Non-conventional energy sources, (16) Poverty alleviation
programme, (17) Education, including primary and secondary schools, (18) Technica
training and voceationa education, (19) Adult and non-formal education, (20) Libraries,
(21) Culturd activities, (22) Marketsandfairs, (23) Health and sanitationincluding
hospitals, primary health centresand dispensaries, (24) Family welfare, (25) Women
and child devel opment, (26) Social welfare, including welfare of the handicapped
and mentdlly retarded, (27) Welfare of the sections, and in particular, of the scheduled
Cagtesandthe ST, (28) Public digtribution system and (29) Maintenance of community
assets.

Power to improvetaxesand funds of Panchayats: Article 243H empowers a
StateL egidatureto make-by-law provisonfor imposing taxesetc. by the Panchayats.
Suchalaw:

(&) AuthorizesaPanchayat tolevy, collect and appropriate such taxes, duties,
tollsand feesin accordance with such procedure and subject to such limits

(b) Assignsto Panchayat such taxes, duties, tollsand feeslevied and collected
by the state government for such proposed and subject to such conditionsand
limits

(c) Providesfor making such grants-in-aid to the Panchayatsfrom the consolidated
fundfor the state

(d) Providesfor Constitution of such fundsfor crediting all moneysreceived, by
or behalf of the Panchayats and also for the withdrawal of much money
therefrom.

Finance commission: Article 2431 provides for the establishment of afinance
commission for reviewing financial position of the Panchayats. The Governor of a
state shall within a year form the commencement of the Constitution (73
Amendment) Act, 1992 and theresfter at theexpiration of every fifth year, condtitute
afinance commission. To make recommendationsto the Governor asto:

(&) Theprincipleswhichshould govern:

(i) Thedistribution between the state and Panchayats of the net proceeds
of thetaxes, duties, tollsand feesleviable by the state, which may be
divided between them under this part and theallocation between the
Panchayatsat all levelsof their respective shares of such proceeds

(i) Thedetermination of thetaxes, duties, tollsand feesmay be assigned
to, or appropriated by, the Panchayats;

(i) Thegrant-in-aid to the Panchayatsform the consolidated fund of the
State

(b) Themeasuresneeded to improvethefinancial position of the Panchayats

(c) Any other matter referred to the finance commission by the Governor inthe
interests of sound finance of the Panchayats



Audit of accounts of Panchayats: Thelegislature of astate may, by law, make
provision with respect to the maintenance of accounts by the Panchayats and the
auditing of such accounts (Article 243J).

ElectionstothePanchayats: Under Article 243K the superintendence, direction
and control of the preparation of electoral rollsand conduct of all electionsto the
Panchayats shall be vested in a State El ection Commission consisting of the State
Election Commissioner to be appointed by the Governor. Subject to the provisionsof
any law made by the State L egid ature, the conditions of serviceand tenure of office
of the State Election Commissioner shall be such asthe government may law rule
determine. The State Election Commissioner shall not be removed from hisoffice
except inlikemanner and onlikegroundsasajudge of aHigh Court. Theconditions
of service of the State Election Commissioner shal not bevaried to hisdisadvantage
after hisappointment (clause 2 proviso).

The Governor of state shall when so requested by the State Election
Commissioner, make available to commission such staff asmay be necessary for
thedischargeof itsduties.

Evaluation of 739 and 74" Amendments

In 1988, SarkariaCommissionwasset up tolook into theworking of Panchayati Rgj
Institutions and the basic question of Centre-State relations. The committee
recommended that the local self-institutions like Zila Parishad and Municipal
Corporation should be significantly strengthened both financially and functionally.
The committee a so suggested that the smilar provisions should include Panchayati
Ra IngtitutionsasarefoundinArticles 172 and 174, which madeit compul sory for
National Parliament or State L egid ative Assembly tofix thedurationfor fiveyears.

Therewas animperative need to enshrine the basic features of Panchayati
Ra Institutionsin the Constitution itself to provide them certainty, continuity and
strength. Accordingly, the 73rd Amendment Act 1992 cameinto force with effect
from 24 April 1993. It lays the foundation of a strong vibrant Panchayati Raj
Ingtitutionsin the democratic decentralized ingtitutions, provides number of rural
peopleto take genuineand effective partici pationin the devel opment and democratic
decision-making process and to infusein the minds of therural peopleaspirit of
self-help, self-dependence and self-reliance and to obtain their goas. Theexperience
inthe part of thelocal self-government, the concept of Panchayati Raj, sinceits
inception, faced variousinterpretations both from its protagonistsand antagonists.
Ontheonehand, the emphasiswas on maximum local autonomy and minimization
of supervisonand control by the higher authoritiesespecidly that of state government
and, onthe other hand, some consider it to beruination for the country.

Another controversy istherethat relatesto therole of political partiesinthe
Panchayati Rgj Institution. The term Panchayati Raj came into usage after the
acceptance of recommendations on democratic decentralization of the Balwant Rai
Mehtastudy team. Previoudly, the termsused were village Panchayat, which was
theself-governing body at thevillagelevel. Panchayati Raj impliesthe creation of
local government ingtitution at thevillage, block and district levels. These bodies
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play avital rolein rural administration in the present age when more and more
governmentsareworking for theestablishment of awelfarestate. Infact, the powers
entrusted to these bodiesreally make a state democratic.

Indiahas many states and Union Territories. These states are divided into
districtsand inturn subdivided into tehsilsfor administrative convenience. Theunits
of local self-government in rural areasare village Panchayat, Panchayat Samities
and ZilaParishad. Thevillage Panchayat have been linked to the Panchayat Samities
at theblock level and to the ZilaParishad at the district level.

Present Panchayat systemisachanne for popular participation in the process
of development. Panchayat system isapolitico-administrative arrangement. The
system of Panchayati Rgj isexpected to work inademocratic setup when onceitis
established on the lines expected by its promoters. Panchayati Raj has brought
about somedegree of socia change. Anincreasing interestisseenin activitieslike
agriculture production, education and socia cooperation. Inthis, Panchayati Rgj is
(2) aunit of local government (2) an extension of the community development
programme and (3) an agency of the state government. The introduction of
Panchayati Rg isthemost important political innovation of present rural community.
Dueto effect of 73", Amendment Act, village women’s problems have been taken
careof. Dueto theimplementation of these programmes, agricultural devel opment
inrural Uttar Pradesh hastaken place very sharply. Latest and modernized agricultura
inputsand implements have been used by the farmersto increase production and
productivity in agricultures sectors. Poverty alleviation programmes have been
successful ineliminating poverty inrural areas. Rural peopleget ampleemployment
opportunities with the help of these rural development programmes. Further,
infrastructurefacilitiessuch asroad, rail, banking, post office, electricity, drinking
water, sanitation, drainage, etc. haveincreased very vastly dueto theimplementation
of rura development programmes.

Theseingtitutionshave been helpful inidentifying beneficiariesin order to get
maximum benefits of these schemes. Under these schemes, priorities have been
givento SC ST wesker sections, women and upliftment of backward areas. These
schemeshave been hel pful in eliminating poverty, inequality, unemployment, raising
educationd facilities, agriculturd development, development in small-scaeand cottage
industries, etc. The emerging scenario of the dynamics of devel opment and thrust
on decentralized planning opened anew vistaof development. Thus, theingtitutional,
structural and functional countersof Panchayati Rgj institution, which flourishedin
many partsof Indiain the past, are now being revived asthe basic administrative
unitsof government.

Thus, the concept of Panchayati Raj involvestheexistence of democratically
condtituted e ected authoritiesat variousleves, * each classesto theultimate sovereign,
the people’ with fixed allocations of power, duties, responsibilitiesto each such
authority, all working democratically, the autonomy of the authoritiesbeing subject
to supervision, guidance and control by higher authorities. The Bawant Rai Mehta
Committeewhich reviewed the working of the community devel opment programme,
recommended thisingtitutional framework of the Panchayati Rgj system, whichthe



committee said ‘ establishes|eadership enjoying the confidence of thelocal people The Judiciary
and thegovernment,” trand ating the policiesinto action. Thepolicy plannersviewed

the Panchayati Raj asaunit of administration and planning and the government

sought support from these unitsto hel pimprove theimplementation of national plans

for development. Local participation was seen as an instrument for better NOTES
implementation of policies. Thefive-year plansoffered the Panchayati Rgj Ingtitution
arolein performing functionsfor devel opment and the view that Panchayatswere
unitsof folded democracy.

Thisisafact that the Panchayati Ra Institutions are considered grass-root
level bodies serving variouscivic and devel opmental activitiesfor therural people.
They arebasicaly grass-rootspalitical ingtitutionsinvolved inthe upliftment of rura
massesin variousdimensions. Most of therural populations are under the grip of
poverty, malnutrition, illiteracy and degradation. The enlistment of such destitute
rural massesisthe main goal of theselocal bodies.

Number of factorsareinfluencing India’sgrass-root politics. Thesefactors
are: democratic consciousness, welfare of masses, participation in elections, effect
of education, linkages between Panchayat memberswith police and bureaucrats,
castedomination, land holding, |oan, property and wealth, groupism, regionalism,
nepotism, favouritism, factionalism, affiliation of politica leaderswith different parties,
socidization and politicization of rural masses.

Itisinteresting to observethat thesefactorsare playing animportant rolein
determining theleve of grass-root palitics, functionsand respongbilitiesof Panchayeti
leadersand Panchayat systeminrural society.

4.4.3 Sixth Schedule

Therewasagenera consensusin the committee meetingsthat advantages should
betaken of the both the Fifth and Sixth Schedulesin drafting thelaw under Articles
243 (40[b]). We should interpret the provisions of the two Amendment Acts as
inter-linked with and reinforcing the Fifth and Sixth Schedules, sincethereisnothing
toindicatethat they areinconsistent with each other. The Fifth Scheduleisto be
deemed asabroad and powerful over-arching frame, serving asthefountain-head
of essentia and beneficia legidation.

Flowing fromtherationa e of thetwo Condtitutional Amendmentsand drawing
sustenancefromthe Fifth Schedule, agenerd view hasemerged among triba leaders,
representatives and expertsthat even for the vast Central Indian tribal heartland,
with certain changes, the overall design of the Sixth Schedule could serve asa
relevant referenceframefor adistrict within the broader canvasof the Fifth Schedule.
Thisview found articulation in the meetings asalso in other fora. We understand
that in the state of Madhya Pradesh which hasaready legislated as per directivein
thetwoActs, amove hasbeen afoot for constituting autonomousdistrict councilsin
tribal areasas prescribed in the Sixth Schedul e of the Constitution. We are aware
that inthe Centrd Indianterritory, wearededingwith astuationwhichisqualitatively
different from that of the North-East and sub-Himalayan regions. Though in many
districtsin Scheduled Areasand North-Easterntribal arees, thetribal populationisin
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majority, non-tribal segmentsmay form asizeable minority. Assuch, thefunctioning
of autonomousdistrict councilsin Central Indiamay be of adifferent order and kind
as compared to what obtainsin the North-East. In fact, the district councils may
haveto be given adeliberate appropriate orientation.

Thisimpelsusto scan the Sixth Schedule closely, particularly inthelight of
thefact that sometimes, diametrically oppositeviewshave been expressedinregard
to its utility. In the first instance, we refer here to some lacunae we have come
acrossinthe Sixth Schedule, thosethat have marred itsworking over theyears:

¢ TheSixth Schedulefocusesitself entirely onthedistrict tier and doesnot
concernitself with tiersunder-pinningit. Theresult isthat in some Sixth
Schedule areas of the North-East, no democratic of even sometimes
traditional ingtitutionalized tiersarefound below it, i.e., at the sub-district
leve.

e Asper paral6(2), the power of dissolution of an autonomous district
council has not been accompanied by amandate for reconstitution and
hence, isliableto misuse.

e Thereisnoexpressprovisionthat election hasto beheld withinsix months
of thedate of the dissol ution of an autonomousdistrict council asprovided
for inthetwo Amendment Acts.

e According to para 13, the estimated receipts and expenditure pertaining
to an autonomousdistrict council arefirst to be placed beforethe district
council for discussion and thereafter be shown separately in the annual
financial statement of the stateto belaid beforethelegidature of astate
under Article 202. It hasbeen reported that thediscussioninanADCis
treated by state authoritiesasamereformality leading to the complaint
that no real autonomy has been conferred.

These are some outstanding examples of shortcomingsinthe Sixth Schedule
noticed during implementation and they need to be remedied. But that does not
detract from the utility of the Sixth Schedule asabroad charter of autonomy.

In sofar asthe present matter isconcerned, the committeefelt that the aid of
the Fifth Schedule should be sought for framing regulationsor for any other legidation
asmay be necessary. The Sixth Scheduleisuseful for designing an instrument of
sdlf-administration at district level for Scheduled Areas.

When the committee considered the Fifth Schedule, it cannot ignore the
institution of TribesAdvisory Council prescribed in para4 thereof. Such aCouncil
consists of about three-fourth members who are Scheduled Tribe MLAs in the
state. Thefeeling in our meetingswasthat therecord of TACsin the states showed
that they have been dysfunctional, by and large. Many of them have not held their
meetingsregularly. The major problem has been that their contribution to policy-
making or monitoring implementation of tribal programmeshasnot been significant.
One view was that with such arecord, it is possible that the TAC becomes an
obstacleinthe Panchayati Rgj structure. However, the other view which prevailed,
wasthat sincethe TAC isacongtitutional body, being apart of the Fifth Schedule, it
should not be abolished.



Onthe other hand, action should betakento reformit and makeit functiona
and workable. For the purpose, it should beableto deal with matterswhichit thinks
areimportant, in addition to those on which its advice has been sought on reference
by the Governor, asindicated in the Fifth Schedule. For instance, currently land
alienation, deprivation of tribalsof their natural resources, displacement on account
of establishment of industrial, mining and hydro projects, arethe burning problems,
of tribalsand a TAC should concern itself with these. It should be consulted on
legidlation to be passed by the State Legislature covering Scheduled Areas and
Tribal Areas. When called upon to do so, it may expressits view on legislation
passed by an autonomousdistrict council withinitslegidative competence. It should
play amore constructive and purposeful partintheover-all frame. The Chief Minister
should beits Chairman and its meetings should be held quarterly. We suggest that
the Fifth Schedule may beamended in thelight of these observationto makeitsrole
functiond.

We are aware that there used to be, some time ago, a Central Advisory
Council to aid and advicethe Government of Indiain policies, plansand programmes
of tribal development and their implementation, monitoring and eval uation. Thisbody
has been defunct since along time. The Government of Indiais deprived of the
experience and counsel of a number of important tribal representatives, social
scientists, experts, retired administrators, activists etc. Werecommend therevival
of such abody at the apex of TACs so that the Central Government isenabled to
profit fromitsrichinput. Infact, the proposed Central Advisory Council should
advise on reference by the Governor in case of difference between the state
government and TribesAdvisory Council or between aDistrict Council and Tribes
Advisory Council. Indeliberating tribal issues, the Central Advisory Council should
keepinview thedes deratum of preservation of traditional tribal religiousbeliefsand
practices. Further, itsadvice should normally bebinding. It should bechaired by the
Prime Minister and its members may be Welfare Minister, Home Minister, Rural
Development Minister of Deputy Chairman, Planning Commission, etc.

We attempt hereunder to delineate broadly our recommendationsfor alegal
frame which could be passed by Parliament. It should bewell understood that the
law passed by the Parliament will automatically extend to Scheduled Areas and
suitabledetailsmay befilled in through regulations under the Fifth Schedule.

Salient Features of Proposals

Beforeweenunciatethelegal frame, wewould liketo spell out afew basic premises
weregard asimportant:

() The scheme should pre-eminently be related to participative democracy,
particularly at the grassroot and district levels which should bear aliving
rel ationship with the self-management practiceswhich havebeeninvoguein
tribal areas. Theautonomy should be non-manipulative.

(i) TheGaon Sabhaor the Gram Sabhaat thehamlet/villagelevel should exercise
the different functions as traditionally prescribed. More specificaly,
management of Land, Forest, Water, Air etc. resourcesshould bevestedinit.
This right should be deemed as axiomatic in the functioning of Gram
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)

(iv)

v)

(i)

Panchayat, the intermediate Panchayat and the district councils, and also
where necessary to be woven into dejure dicta, regulations, laws etc. We
would liketo emphasize the harmoniousinter-play of forcesat thedifferent
tiers.

Many of the present-day administrative boundarieswere determined during
colonid times, based on colonia compulsions. There have been somechanges
thereafter. But, by and large, the earlier boundaries have stayed with the
resulting Situation that tribal people arelocated on borders, beit state, district
or block, margindizingthemin every way and fragmenting larger communities
and areas. States should consider, say within a period of two years,
reorganization of the boundariesbased on ethnic, demographic and geographic
considerations. We feel that these parameters will lead to more rational
delimitation.

Inthecontext totribal grievancesand aspirations, there have beeninsurgencies,
agitations, movementsasin North-East, Jharkhand region, Bodoland. We
have been a witness to the agitation in Uttarakhand. We fedl that tribal
aspirationscan besatisfied if tribal regionsare conferred the sub-state status.
It may berecalled that Meghalaya had received asub-state statusin 1971.
Further, weregard theautonomousdistrict council statusfor digtrictsin Central
Indiantribal tractsasinthe nature of sub-federalism.

TheLandAcquisition Act which enablesthe stateto take over any landfor *a
public purpose’, being based on the principle of individual land ownership,
does not take cognizance of the customary regulation of common property
resourcesintribal areas. Among many tribal communities, land and such
other natural resourcesare owned jointly by the community and its use by
individua sissanctioned by thecommunity. Innot recognizing thisbasicprinciple
intribal areas, the Land AcquisitionAct ispremised on unrealistic grounds.
Thebasic lacunaein theAct haveto be removed. The consent of thelocal
village community should be obligatory. Therehabilitation package should be
operated with the consent of thelocdl village community. Viableand acceptable
package of livelihood should be offered asameans of rehabilitation to the
affected families. In other words, land should be acquired with the consent of
the Gram Sabha, making provison for aternativelivelihood for the concerned
familiesacceptableto them.

It has been observed that thelower functionaries of departmentslikepolice,
excise, forest, revenue have generaly, been acting against tribal interestsand
have even becomerepressive and exploitative. The Committeefelt that in
thetribal areas, therole of thesefunctionariesisminimal, whereas, they tend
to over-bear on the tribal and village communities. To eliminate undue
interference, therole of police should be minimal and confined to law and
order and heinous crimes. The view was expressed that the police should
function under the control of ADCs. However, theHome Ministry was of the
view that thiswasnot in kegping with thearrangement prevailing in the country.
Government servants posted in the autonomous di stricts should be under the
control of thedistrict councils.



(vii) Tribal areasarerichinmineral, forest, hydel, water etc. resources, asaresult
of which they have been becoming the hub of growth of industries. However,
thetribal people have been marginalizedin the process of industrialization
and urbanization, leading to strong resentment among them. It has been our
stand that the tribal community should be regarded asin command of the
economic resources. Inthisview of the matter, in aresource-based industry,
the partnership of thevillage community and the outside capitalist-financiers
should be recognized. The district and other councils charged with the
responsibility will, no doubt, make appropriatelawsfor theregulation of land
and other resourcesfor industries.

Hamlet/Village Tier and Gram Sabha

The primary unit we contemplate may be aGram Sabhafor ahamlet, or agroup of
hamletsor avillage, asthe casemay be, inatribal area. It comprisesaface-to-face
community managing itsaffairsin accordance with well-established traditionsand
customs. The customary codes and procedures should not be disturbed. A hamlet/
village comprising acommunity inatriba areamust bedistinguished from arevenue
villagewhichismoreof an adminidrative entity. It should beclearly understood that
intribal areas, hamletsaremorecommonthanbig villages. Thenext leve of traditiona
ingtitutionsusually comprisesagroup of hamlets/villages, variously called Parhaor
Pargna. In sometribal aress, traditionally, village council hasbeen congtituted and at
theinter-villagelevel, regiona councilshave been congtituted. Both at thevillage
andat theregiond levd, traditional organizationshavebeen conducting socio-paliticd,
economic andjudicid affairs. The Gram Sabhamay nominateits executive council,
which may beatraditional body. In any event, the wholesomeinfluence, wisdom
and experience of the older generation should not be discounted, particularly since
thereinsof affairshave beenfor aeons, intheir hands.

Gram Panchayat

For agroup of hamlets/villagesi.e. for an Anchal or Parhaor Pargana, it should be
aGram/Anchal/Parha Panchayat, composed of el ected representatives.

Theforegoing formulation would lead to a participative hamlet/villagetier
and aformal Gram Panchayat tier. Thisis necessitated by the topographical and
demographic conditionsinthetribal areas, asaready explained. It should, however,
be understood that there cannot be any hard-and-fast rule prescribing the number of
tiersinal inthedigtrict. The phys ographic, topographic, demographic etc. conditions
vary from stateto state.

I nter mediate Panchayat

Thenexti.e intermediatetier Panchayat intribal areasmay bethe samease sewhere
inthecountry, varioudy called Panchayat Samiti, Janpada Sabha, TalukaPanchayat
etc. co-terminuswith adevelopment block area.

Autonomous District Council

Thenext leve i.e. thedistrict requires close examination. Presently, asapart of the
three-tier structure, ZilaParishadsexist in many states of the country. We haveaso
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the examplesof several North-Eastern stateswhich, with entrenched democratic
structuresand practices, have been ableto dowdl withtraditional villageand district-
level formations, asin Nagaland, Mizoram. But in so far asthe generality of tribal
aressintheother partsof the country isconcerned, it woul d appear that the dominant
bureaucratic apparatusat the district-level hashardly touched any triba chord. Itis
inthiscontext that we hark to the structure of autonomousdistrict councilscontained
inthe Sixth Schedul e of the Constitutioninforcein the states of Assam, Meghalaya,
Mizoram and Tripura. The Sixth Schedule was conceived by the framers of the
Constitution to be an instrument of socio-economic development and self-
management of hill tribal communitiesinhabiting thedigtricts. The self-managements
was expected to satisfy ethnic aspirations of thetribal communities. It cannot be
gain-said that it hasfulfilled that goal to alarger or smaller extent. Whilewewish
that the self-management concept be adopted for the Central Indiantribal areas, we
feel that the seatsin the district council may befilled up by election, carving out
constituencies appropriately inthedistrict. However, some scope could beretained
for nomination in the district council or representatives of certain minority tribal
communitieswho cannot come through the el ection process, through setting apart
seatsnot exceeding fivein number for representation of such minority communities,
to befilled up in consultation with the Governor.

We know of certain districts which are not tribal-majority districts, in the
sensethat Scheduled Tribe people do not constitute more than 50 per cent of the
total population of thedistrict. But the STsare concentrated in apart of partsof the
district, say in someblocksor asub-divisionor sub-divisions. If thetribal population
in these unitsis substantial in absolute terms, there is no reason why analogous
arrangements should not be ushered in such areas. Councilsto beformed for such
areas could be termed as Autonomous Sub-District Councils (ASDCs). ASDCs
should be conferred powers and functions at part with those of ADCs. However,
this may be regarded as an interim arrangement, pending reorganization of
administrative boundaries, which we have recommended el sewherein thisreport.
Aswe have mentioned there, the reorganization should be completed within acouple
of years.

We have envisaged avillage council/Gram Sabha, Ancha council, intermediate
council and district council. But there could bein addition to these, area councils.
For instance, inthe state of Bihar there had been Chotanagpur and Santhal Parganas.
Authority now trifurcated into threeauthorities. Under contemplation in the Jharkhand
region, istheareacouncil.

Thegroup considered the question of association of MLAsand MPswiththe
intermediate (block) Panchayats and district councils. The 1992 Constitution
Amendment Act providesfor representation of the members of the House of the
People and members of the Legislative Assembly of the state representing
constituencieswhich comprisewholly or partly aPanchayat area, at alevel other
than the village level. The consensus which emerged was that it is desirable to
associate Scheduled Tribe MLAs and MPs for many reasons in the district and
intermediate Panchayats. Though the two function at state and national levels
respectively, they remain in touch with the grass-root level. Their presenceinthe



councilsof thetwo upper tierswould, asaresult, be doubly advantageousi.e. for the The Judiciary
grass-root viewsto bereflected at the state and national levelsand for the national

and statelevel policiesto betransmitted to the district and sub-district levels. It was,

however, felt that, from the national level, the representation should belimited to

Scheduled Tribe Lok Sabhamembers. From the statelevel, thisrestriction may not NOTES

be applied and MLAs whose constituencies fall within the jurisdiction of the
intermediate and district councilsmay find placeinthetwotiers.

The group was further of the view that notwithstanding the fact that the
areasunder consideration i.e. Scheduled Areas are expected to have majority of
tribal population, it isnecessary to stipul ate that the Panchayatstherein will havea
majority of Scheduled Tribe members. Thereasonisthat the Scheduled Areaswere
notified as such on account of mgority of Scheduled Tribe population, contiguity etc.
In course of time, on account of influx of non-ST population, in afew Scheduled
Aress, the status of the ST population might have been reduced to aminority. That
should not beregarded to have been reduced to minority. That should not beregarded
to have atered over-all the character of the Scheduled Areas. The chairmen and
vice-chairmen should bel ong to Scheduled Tribes. One-third of the seats should be
reserved for women.

At thisjuncture, we wish to reiterate that an elected Panchayat should be
reconstituted within six months of the dissolution of an existing one. Further, that the
act of dissolution should not betaken lightly, it should be based on substantial, serious
and convincing evidencelike malfeasance or anti-nationd , anti-constitutiona nature.
Moreover, it should be ordered by the Governor. We presumethat the question of
dissolutionisand will remainjusticiable.

Assignment of Subjectsto Panchayats

To the Constitution, the 73 (Amendment) Act, 1992 on the Panchayats has been
appended the Eleventh Schedul e which contains subjects assigned by thetwoActs
respectively to the Panchayats and the municipalities. Further, Article 243G of the
former Act and 243W of thelatter confer onthelegisature of astate the authority
to endow Panchayatswith such powersand authority asmay be necessary to enable
them to function as institutions of self-government and for the preparation and
implementation of plansfor economic development and socid justice. Itisseenthat
theitems contained in the Schedul e are of wide-ranging nature.

The Sixth Schedule of the Constitution which isacharter for autonomy for
sometribal areas of the North-East, assigns anumber of functionsfor thedistrict
councilsof thosetribal areas. We have given careful thought to the questionsasto
the most suitable pattern for the councilsat thedistrict level. Aswe have mentioned
earlier, the Sixth Schedule confers powers of legidation and administration of justice
on the district councils apart from the executive, developmental and financial
responsibilities. We note that the Panchayats and municipalitiesof the 73rd and 74th
Amendment Acts, have been entrusted with such wide-ranging responsibilities. We
are of the view that we should adopt for districtsin Scheduled Areas and Tribal
Areasthe Sixth Scheduleformat but expand it to include subjectsthat areindicated
inthetwoActs. Further, thevillagecommunity, whichisat thelevel of Gram Sabha,
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should havetheresponsibility of safeguarding therightsof tribalsin mattersrelating
to land, water, forest, minor forest produce etc. They should be vested with the
power to regul ate and use community land, forest (other than reserveforest), water,
air and other natural resources, local schools, dispensaries, roads, ferries, markets
etc. Government servants serving in the respective Panchayats should be under
their control. The right to mineral leases should be pre-empted in favour of the
community.

A communitarian and cooperativespirit among thetribalsand triba communities
has been aconspicuousfeature. When modern soci eties have been shedding such a
spiritinfavour of individualism, many tribal societieshavebeen abletoretainit. Itis
manifestinanumber of their undertakingslike shifting cultivation, house construction.
Not usually accustomed to joint working, members of the formal administration
have been oblivious of the advantages of cooperative endeavours. Thereisneed to
pay atention to thisattributeingrained among tribal individua sand collectivities. We
suggest that the Panchayats which will come into being asaresult of the law of
Parliament to be enacted in accordancewith Article 243(4) (b), should pay adequate
attention to thisaspect. We are aware that cooperatives have been created in tribal
areasby theadministration, including, LAMPS. But we are of the view that these
cooperatives did not have much chance of successdueto their formal structure,
rigid proceduresand certain underlying assumptions. Thetribal societieshavebeen
runon oral traditionsand ageneral presumption of trust in each other. We hopethat
the Panchayatswill be enabled to establish cooperative organizations suitable to the
tribal milieu, capturing theinnatetriba sensihilities.

Legidative
Thelegidative powersof an Autonomous District Panchayat should extend to the
following:

e Theallotment, occupation or use, the setting apart, of land, other than any
land whichisareserved forest, for the purposes of agriculture or grazing or
for residential or other non-agricultural purposesor for any other purpose
likely to promotetheinterest for theinhabitants of any village or town:

Provided that nothingin such laws shall prevent the compul sory acquisition of
any land, whether occupied or unoccupied, for purposesof defence, railways,
roads, educational and health institutions by the government of the state
concerned in accordance with thelaw for thetimebeing inforce authorizing
suchacquisition.

e Management of forest

e Management of minor forest produce

e Management of water resources

¢ Regulation of practiceof shifting cultivation

e Establishment of town committeesor councilsand their powers

o Mattersrelatingto village or town administration including village or town

police



e Appointment or succession of chiefsor heads The Judiciary
e Customary law including inheritance, marriage, divorceetc.

e | ocal customs

e Control of money-lending, and trading by non-tribals NOTES

e Excise

e Lawsregarding partnership of local communitiesin enterprises based on
local resources

Asprovidedforinthe Sixth Schedule, lawsmadere evant to theabove subjects
will haveto be approved by the Governor of the state.

The Committee were emphatic that such laws should be enforced aswould
prevent further alienation of thetribal land. The principle of evidence should bethat
the onus of proof of the member of anon-ST community having acquired theland
legitimately should lie on that member and not on the ST transferor. There should
also bean embargo on sale of tribal land by authorities, since oftentimes STsare
trapped into situations due to their ignorance of law and realities. In Scheduled
Areasand Tribal Areas, land should betransferable only to membersof Scheduled
Tribes, irrespective of whether the transferor isamember of Scheduled Tribe or
not.

Administration of Justice

It has been observed that modern legal system creates a wedge between people
and parties, whiletraditional systemshbind the peopleinsocietal and fraterna ties. In
fact, the legal and conventional jury-based systems evolved by the tribal (and
sometimes other rural) communities have kept these communitiesgoing for ages.
Their virtues should be squarely conceded and thetraditional legal bodiesshould be
recognized to enable them to continue to function. There should be no police
interferencein cases under adjudication by traditional bodies. In other words, inso
far asadministration of justiceisconcerned, in all mattersother than thosefor which
the Governor may confer powerson acourt, it should continueto be dispensed with,
asat present, by thetraditional bodieswhich exist mostly at thevillage and inter-
villagelevels. The police should take cognizance or entertain complaintsin respect
of matterswithinthejurisdiction of the Gram Sabhaonly when the Gram Sabhaso
directsfor reasonsadopted in aresolution. Law officersshould betrained in tribal
customary law and, if found fit, they should be posted to assist tribal juries.

Executive

In para6 of the Sixth Schedule, executive, regulatory and developmental functions
have beenindicated for thedistrict council. It ispertinent to compare them with 29
itemsmentioned in the Eleventh Schedule. It will be advantageoustoincludeall the
itemsmentioned in para6(1) of the Sixth Schedule and the Eleventh Schedul es.

Paras 8 and 9 of the Sixth Schedule areregulatory in character, the former
dealing with the power to assess and collect land revenue and to impose taxesand
the latter dealing with share of royalties accruing from licenses or leasesfor the
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purpose of prospecting for or extraction of minerals. Thisprovision should be kept
for theADCs.

Intribal areasthe occurrence of urban conglomeratesisnot ascommon asin
non-tribal areas. Nevertheless, wherever they occur, it isfound that tribal pockets
within such aconglomerate are more or less administratively autonomous. This
needsto be given duerecognition. Further, municipalitiesand notified areacouncils
and other such bodies should function under theoveral control of district autonomous
councils. However, thiswill need examinationinthelight of the 74" Constitution
Amendment Act.

Financial
The Panchayat and MunicipalitiesActsprovidefor thefollowing sourcesof finances:

(a) Throughlevy of collection of taxes, duties, tollsand fees (Article243H[a)])

(b) Assignment by the state government of such taxes, duties, tollsand feesas
arelevied and collected by the state governments

(c) Grants-in-aidtothe Panchayatsfrom the consolidated fund or the state
(d) Devolution of financia awardsby aState Finance Commission (Article243l)

Compared thereto, the provisionin the Sixth Scheduleissimpler. Theonly
source of finance it contemplatesis from the consolidated fund of the state. As
indicated earlier, thisprovision hasnot been adequate and isnot working satisfactorily.

It needsto berecalled that the Constitution has, inthefirst provisotoArticle
275(1), aspecific provision for promotion of welfare of Scheduled Tribesor raising
thelevel of administration of Scheduled Areaswith the hel p of fundsto be paid out
of the Consolidated Fund of Indiaasgrants-in-aid to the states. Thisprovision has
been sparingly used. Now that Panchayatsin tribal areas are being conceived do
novo, thereisno reason why thisprovision should not be used for alocating to them
financesfor schemesof tribal development and administration of Scheduled Aress,
both for plan and non-plan purposes. It should be understood clearly, however, that
recourseto thisprovision should not debar Scheduled Areasand Tribal Areasfrom
receiving other fundslike under Articles 243H and 243lI. Further, the management
and utilization of financial resourcesassgned to the Panchayats should bewithinthe
competence of these bodies. Fundsmay bereceived by thedistrict councilsdirectly
from the central and state governments and distributed among the lower-tier
Panchayats.

We have indicated above the source funds and financial mechanisms. We
recommend that for the purposes of tribal development, welfare, administration etc.,
thefundsfrom whatever source derived and linked to whatever mechanisms, should
beplacedin’charged’ category asopposed to ‘ voted' category. We understand that
placement of fundsin‘ charged’ category enables certain advantages. For instance,
it doesnot permit of diversion or use elsewhere, nor of reductionin quantum. Once
thefundsareplacedin‘charged’ category inthe budget, they remainintact and are
availablefor only the purposefor which they wereincluded in the budget. We make
thissuggestion aswe have heard of alarge number of exampleswhich indicate that



fundsfor tribal development eveninthetriba sub-planwerediverted or misused.
We hopethat by keeping the earmarked fundsin ‘ charged’ classof budget, they will
be used in a sacrosanct manner.

Further, in order to prevent wrong financial practicesoccurringin thetribal
sub-planfield, tribal sub-plan funds(whether relating to state plan or specia central
assistance or any other) pertaining to different sectors of development should be
quantified and placed at thedisposa of theautonomousdistrict councilsfor distribution
among the Panchayatsin thedistricts. Moreover, to the extent possible, the central
and state governments shoul d devise proceduresfor direct allotment of fundsto the
district autonomous councils.

Education and health have been regarded as very important sectors for
Scheduled tribes. Infact, sometribal leadersand expert hold theview that education
should beaccorded primacy in prioritization of different sectorsin the devel opment
spectrum. Nevertheless, in actual practice, the two sectors have not been given
their due. Wefed that, in keeping with the felt needs, education and health sectors
should bethefirst charge on the part of the Panchayats.

Appointment of Commission

Para 14 of the Sixth Scheduleisto the effect that the Governor may, at any time
appoint a commission to examine and report on any matter relating to the
administration of autonomousdistrict councils. Theretention of suchaprovisonfor
Scheduled Areas of the country will beuseful. However, the chairman and members
should be chosen carefully and representation should be given to Scheduled Tribes.

It should be provided that the autonomousdistrict councils (Panchayats) being
contemplated should review the existing lawsfor their relevance and applicability
and take such action asisnecessary for exclusion of thosethat areirrelevant and
inclusion of thosethat are useful. The Governor of the state may issueanctification
for the purposeto ensurethat such review and action iscompleted within astipul ated
period, say two years.

Wefind that the states have already passed |egidlationsin pursuance of the
73rd Constitution Amendment Act. We understand that the provisions of those
legidlations apply to scheduled areasand tribal areasalso. We havein thisreport
made recommendationsfor scheduled areasfor consideration by the Parliament.
The law as passed by the Parliament will be applicable to scheduled areas.
Regulations could beframed under the Fifth Schedul e by the Governor asand when
necessary. Further, representatives may be chosen/el ected to the Panchayat bodies
onthebasiscontained in Parliament’slaw to be enacted. Theexisting adminigtrative
boundariesof blocksand districts should be readjusted to conformto therequirements
of geographic, ethnicand tribal areas.

We understand that some reservations have been expressed by certain
ministriesin regard to certain provisionswhich we have suggested in thisreport,
which may appear unconventional. They may be dueto inadequate appreciation of
thetriba situation and the constitutional schemefor creating asystemwhich accords
well with thetribal milieu. It may also berecalled that the Constitution envisagesa
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structurefor triba areas (whichincludes scheduled areas) ‘ notwithstanding anything
inthe Condtitution.’

Wehavededt inthisreport with proposalsand provisionsthat wethink should
apply to the Fifth Schedule areasin the country as declared by the President under
para6 of that Schedule. Article243M introduced by the Condtitution 73 Amendment
Act 1992 coversalso ‘tribal areasreferred toin clause (2) of Article 244’ . These
areas have been specified in the Sixth Schedul e of the Constitution asfollows:

PART — |
(1) TheNorth Cachar HillsDistrict
(2) TheKarbi AnglongDistrict
PART — 1
(1) Khas HillsDigtrict
(2) JaintiaHillsDistrict
(3) TheGaroHillsDidtrict

PART — 11 (A)
(1) TripuraTriba AreasDistrict
PART — 11

(1) TheChakmaDistrict
(2) TheMaraDistrict
(3) TheLai Digtrict
Wefed that the benefit of self-government at different tiers should be made
availabletothesearess. Inthisreport, we are not making any recommendationsin

detail inregard to the sub-district Panchayat organizationsfor these areas. Wefeel
that thismatter isbetter |eft to be considered separately.

Summary of Recommendations

1. The Committee hasbeen called uponto suggest:

() Sepsfor harmonization of Fifth, Sixth, Eleventh and Twelfth Schedules
of the Condtitution asthey impinge upon the Panchayati Rgj Ingtitutions.

(b) Salient features of the law that may be taken up or enactment by
Parliament for extending theprovisionsof the Par I X of the Constitution
to the scheduled areas referred to in clause (1) of Article 244 of the
Constitution subject to such exemptions and modifications as may be
necessary under Article 243 M(4) (b).

(c) Vaiationsand modificationsinother articlesrelevant tothe Fifth schedule
areasin order to strengthen institutions of local government in Fifth
Schedule areas.

2. TheCommitteefelt that whilecertain provisionsof ‘ The Congtitution Seventy-
Third Amendment Act, 1992 on the Panchayats werewholesomeand should
beincorporated in the law to be passed by Parliament under Article 243M
(4)(b), certain unique characteristics of tribal societiesand tribal areas need



to bekept in view. Important among them arethat many tribal societieshave The Judiciary
had their own customary laws, traditiond practices, community ethos, politica

and administrative systemsetc. In considering the aforesaid law, their mode

of living, organization, cultural deprivation, margindization etc. would haveto

bekeptinfocus. Sincemany tribal communitieshavebeenliving autonomoudy NOTES

cut off from therest of the society, they have exercised control over and had
accessto natural resources moulding their institutions. Their Gram Sabhas
andvillagecouncilshavebeenvibrantinditutionsintheadminidrative, reigious,
political, economic and justicefields. The Committeefelt that while shaping
the new Panchayati Raj structureintribal areas, it isdesirableto blend the
traditional with the modern by treating the traditional institutions as the
foundati on on which themodern supra-structure should be built.

3. AsperArticle243M (4)(b) Parliament may, by law, extend the provisions of
Paral X to scheduled areasand tribal areas covered by clause (1) and clause
(2) respectively of Article 244 subject to such exemptionsand modifications
as may be specified in such law. Parliament may consider our
recommendationsfor such legidation. Thelaw passed by Parliament will be
applicable to scheduled areas and tribal areas to the supersession of
corresponding provisionsof any statelaw.

Indrafting thelaw under Article 243M (4)(b), advantage should be taken of
both Fifth and Sixth Schedule. The Fifth Schedul e should be deemed asaboard and
powerful over-arching frame, serving asthefountain head of essential and beneficia
legidlation. The design and the content of the Sixth Schedule could serve asthe
relevant referenceframefor adistrict withinthe broader canvasof the Fifth Schedule.
However, ethnicregiona and other related variation should begiven duecongderation.
The Sixth Schedule should be regarded with such reformation and changesasare
necessary, asabroad charter of autonomy at the district level and be adopted.

Thetribal advisory council, envisaged by the Fifth Scheduleasaconsultative
body at the state level, needsto be reformed to makeit an effective and functional
organization. The Chief Minister of the state should beitschairman and itsmeeting
should be held once every three months.

At the Centre, the Centre Advisory Council should berevived, serving the
purposeof: (a) asounding boardfor tribal policiesand programmesand (b) advicein
disputes between astate government and the Tribal Advisory Council or betweena
Digtrict Council and the Tribal Advisory Council. Itsadvice should normally bebinding
theWefareMinister, HomeMinigter, Rural Development Minister, Deputy Chairman,
of Planning Commission etc.

Many of the present-day administrative boundarieswere determined during
colonial times. Notwithstanding changes, by and large, the earlier boundarieshave
stayed. Reorganization of boundariesbased on geographic, ethnic and demographic
considerationsmay be considered and finalized within acouple of years.

Thetribal societiesare characterized by acommunitarian and acooperative
spirit, visiblein many undertakingslike shifting cultivation, house construction. The
potential of this ingrained attribute has not been taken advantage of so far.
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Cooperative organizationsamong tribal s should be constituted suitableto their oral
traditionsand milievu.

It hasbeen observed that intriba areas, thelower functionariesof departments
likepolice, excise, forest, revenue have general ly been acting against tribal interests
and not often have even become repressive and exploitative. Whiletheir rolein
tribal areasisminimal, they tend to over-bear on thetribal and village communities.
Hence, they should be assigned minimal role and should work under the control of
concerned Panchayats.

The 1992 Act envisagesaPanchayat at villageleve in addition to Panchayats
at intermediate and district levels, as per Article 243B. The concept of aPanchayat
at villagelevel may fitinwell for non-tribal areas, sincevillagestherearegenerally
large. Butintriba areas, withmostly hilly topography, thevillagesareusudly scattered
and population-wisesmall. Thesesmall villagesor hamlets, areknownas' Tolas in
someareas. Butasmall village or group of hamletsor habitationsmay haveitsown
Gram Sabha. The Gram Sabhas should be allowed to exercise their customary
traditional role unhindered. Further, aGram Sabhamay haveatraditional village
council which performsvaried functions—religious, political, economic, judicid—on
itsbehaf. The Gram Sabhamay nominate body and may delegatetoit functionslike
execution of devel opment works.

A number of hamlets aggregated may constitute avillage Panchayat, called
variously a Gram Panchayat or Anchal or Parhaor Pargana Panchayat. Thistier
corresponds to the lowest tier envisaged in the 1992 Act. Its members may be
elected.

Constituenciesmay beddimited for election of memberstotheintermediate
anddigtrict tier Panchayats. The Disgtrict level Panchayat may be called Autonomous
District Council (ADC).

In certain districts, Scheduled Tribe population may belessthan 50 per cent
of adistrict’stotal population, but it may be concentrated in apart or part of the
district, say insomeblock or asub-division or sub-divisions. We have recommended
the sub-district councils may be constituted for such areas and designated as
Autonomous Sub-District Councils (ASDCs), ASDCsshould beat par withADC:s.
However, thismay beregarded asan interim arrangement, pending reorganization
of administrative boundarieswhich we have recommended el sewhere.

Sofar astheorganizationa structureof anADC isconcerned, werecommend
adoption of the broad frame-design of autonomousdistrict councilscontainedinthe
Sixth Schedule of the Condtitutioninforceinthestate of Assam, Meghdaya, Mizoram
and Tripura. The Sixth Schedul e has been conceived to be an instrument of self-
management and soci 0-economic development. It may not betoo far wrong to say
that, to an extent, it has fulfilled the ethnic aspirations of tribal communities. In
addition, wefeel that some scope should be opened up through setting apart seats
(may benot exceeding 5in number) for nomination inthedistrict council of minority
tribal communities, who cannot find placethrough el ection process. Thenominations
may be madein consultation with the Governor.



The 1992 CongtitutionAmendment Act providesfor representation of Members
of the House of People and Members of the Legislative Assembly of the state,
representing constituencieswhich comprisewholly or partly aPanchayat area, at a
level other than thevillagelevel. We recommended that the L ok Sabha Scheduled
Tribe MPs should be associated at the intermediate (Block) Panchayat and the
District Council. But the representation should not be restricted to Scheduled Tribe
MLAsand even non-ST MLAsshould be associated inthetwortiers.

Sincethe scheduled areas and tribal areas are expected to have majority of
tribal population, the different tier Panchayats therein should have amajority of
Scheduled Tribe members. Further, both the chairman and vice-chairman should
belongto STs.

The Sixth Schedule confers power of legidation and administration of justice
on the district council apart from the executive, developmental and financial
responsibilities. We should adopt for districtsin scheduled areasthe Sixth Schedule
format, but expand it toinclude subjectsthat areindicated in the Eleventh Schedule
of the Congtitution.

Thelegidative power of theautonomousdistrict councilsinthe Fifth Schedule
areas have been proposed moreor lesson the samelinesasin the Sixth Schedule,
with some amendments. In so far as administration of justice is concerted, the
Committee has been emphatic that atraditional jury-based legal system evolved by
tribal societies should be recogni zed and should be enabled to continueto function.
There should be no policeinterferencein case not invol ving non-heinous offences.
Such case should be under the domain of the Gram Sabha. In so far asdevel opment
functionsare concerned, thisalsoisavital area, our proposal isthat the functions
enumerated in the Sixth Schedule aswell asin the Eleventh Schedule should be
discharged by theADCs.

InArticle 243H, the sources of funds for Panchayats have been detailed.
These should be applicable to Panchayatsin scheduled areas. Whilethe Panchayat
in these areas may receive funds as per articles 243H and 243, funds as per the
first provisotoArticle 275(1), should continueto be available normally.

For the purposesmentionedinthefirst provisotoArticle 275 (1), fundsreceived
from sources other than the Panchayatsown, should be placedin‘ charged’ category
intherespective governments' budgets as opposed to ‘ voted' category. Thiswill
enablefundstoremainfully availablefor purposesrelated totribal interest, without
fear of misutilization or division.

Inorder to prevent wrong financial practicesoccurringinthetribal sub-plan
field, the tribal sub-plan funds (whether relating to state plan or special central
assistance or any other) pertaining to different sectors of development should be
quantified and placed at the disposal of the Autonomous District Councils for
distribution among the Panchayatsin the district. Moreover, to the extent possible,
the Central and State Government should devise proceduresfor direct alotment of
fundsto theAutonomous Digtrict Councils.

Education and health sectors should bethefirst charge on thefundsreceived
by a Panchayat in scheduled areas and, notwithstanding any other provision, the
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Panchayat will have power to appropriate fundsfrom any other head for meeting
thisobligation.

All government servantsand functionaries of ingtitutions concerned with the
functionsof aPanchayat in ascheduled areaand located withinitsjurisdiction will
be under itscontrol.

As per the provision in the Sixth Schedule, the Governor may appoint a
commission to examine and report on all mattersrel ating to the administration of
autonomousdistrict councils. Representation should be givento Scheduled Tribesin
the membership of the Commission.

The Tribal Advisory Councils and Autonomous District Councilsin the
schedul ed areas should review necessary for exclusion of thosethat are rel evant
and inclusion of those that are useful . Such action should be completed within a
stipulated period of about two years.

We understand that states have aready passed |egislation in pursuance of the
73rd and 74th Constitution Amendment Acts and that the provisions of thoselaws
apply to scheduled areas also. The law passed by the Parliament will supersede
such and any other related law.

The process of scheduling of tribal areasin the country commenced earlier
has remained incomplete. It is necessary that the remaining tribal sub-plan and

MADA areasaswell assimilar other pockets should beincluded in the schedule
areas.

4.4.4 Seventh Schedule

Article 246 (Seventh Schedul ) of the Indian Constitution, distributeslegidative
powersincluding taxation, between the Parliament and the State L egid ature. Schedule
VI enumeratesthese subject matterswith the use of threelists:

e Ligt - I entailing the areas on which only the parliament iscompetent to make
laws

e List- Il entailing theareason which only the statelegid ature can makelaws

« Ligt- Il listing theareas on which both the Parliament and the State L egidature
can makelawsupon concurrently

Separate heads of taxation areprovided under listsl and |1 of Seventh Schedule
of Indian Constitution. Thereisno head of taxation inthe Concurrent List (Union
and the states have no concurrent power of taxation). Any tax levied by the
government which isnot backed by law or isbeyond the powers of thelegislating
authority may bestruck down asuncongtitutiond . Thethirteen headsList-1 of Seventh
Scheduleof Congtitution of Indiacovered under Union taxation, onwhich Parliament
enactsthetaxation law, areasunder:

» Taxesonincomeother than agricultural income
» Dutiesof customsincluding export duties

» Dutiesof exciseontobacco and other goods manufactured or produced
inIndiaexcept: (i) dcoholicliquor for human consumption, and (i) opium,



Indian hemp and other narcotic drugsand narcotics, butincluding medicind
and toilet preparations containing al cohol or any substanceincludedin
(ii).

Corporationtax

Taxeson capita vaueof assets, exclusveof agricultura land, of individuads
and companies, taxeson capital of companies

Estate duty in respect of property other than agricultural land

Dutiesin respect of succession to property other than agricultural land
Terminal taxes on goods or passengers, carried by railway, seaor air;
taxesonrailway faresand freight

Taxes other than stamp duties on transactions in stock exchanges and
futuresmarkets

Taxes on the sale or purchase of newspapers and on advertisements
publishedtherein

Taxeson saleor purchase of goods other than newspapers, where such
saleor purchasetakes placein the course of inter-state trade or commerce
Taxes on the consignment of goodsin the course of inter-state trade or
commerce

All residuary typesof taxesnot listed in any of thethreelistsof Seventh
Scheduleof Indian Congtitution

The nineteen heads List-11 of Seventh Schedule of the Indian Constitution
covered under state taxation, on which State L egidative enactsthetaxation law, are

asunder:

Land revenue, including the assessment and collection of revenue, the
maintenance of land records, survey for revenue purposes and records of
rights, and alienation of revenues

Taxeson agricultura income

Dutiesin respect of succession to agricultural income
Estate Duty in respect of agricultural income
Taxesonlandsand buildings

Taxeson minera rights

Dutiesof excisefor following goods manufactured or produced within
thegtate (i) a cohalicliquorsfor human consumption, and (i) opium, Indian
hemp and other narcotic drugsand narcotics

Taxes on entry of goodsinto alocal areafor consumption, use or sale
therein

Taxes on the consumption or sale of electricity
Taxeson the sale or purchase of goods other than newspapers

Taxes on advertisements other than advertisements published in
newspapers and advertisements broadcast by radio or television

Taxes on goods and passengers carried by roads or oninland waterways
Taxeson vehicles suitablefor use on roads
Taxeson animalsand boats
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* Tadls

» Taxeson profession, trades, callingsand employments

» Capitationtaxes

» Taxesonluxuries, including taxeson entertainments, amusements, betting
andgambling

e Stampduty

Provisonshave been madeby 73rd Congtitutiona Amendment, enforced from

24 April 1993, to levy taxes by the Panchayat. A state may by law authorize a
Panchayat to levy, collect and appropriate taxes, duties, tolls etc. Similarly, the
provisions have been made by 74th Constitutional Amendment, enforced from 1
June 1993, to levy thetaxes by the Municipalities. A state L egislature may by law
authorizeamunicipality tolevy, collect and appropriate taxes, duties, tolIsetc.

Following are someof the provisionsprovided in the Seventh Schedule of the

Condtitution.
List I—Union List

1.

~N o o1 b~

(o]

10.

=

Defence of Indiaand every part thereof including preparation for defence
and all such actsasmay be conduciveintimesof war toits prosecution and
after itstermination to effective demobilisation.

. Naval, military and air forces; any other armed forcesof the Union.

2A. Deployment of any armed force of the Union or any other force subject
to the control of the Union or any contingent or unit thereof inany stateinaid
of thecivil power; powers, jurisdiction, privilegesandliabilitiesof themembers
of such forceswhile on such deployment.

. Delimitation of cantonment areas, local self-government in such areas, the

constitution and powerswithin such areas of cantonment authoritiesand the
regulation of house accommodation (including the control of rents) insuch
areas.

. Naval, military and air forceworks.

. Arms, firearms, ammunition and explosives.

. Atomic energy and mineral resources necessary for itsproduction.

. Industriesdeclared by Parliament by law to be necessary for the purpose of

defence or for the prosecution of war.

. Central Bureau of Intelligenceand Investigation.
. Preventive detention for reasons connected with Defence, Foreign Affairs,

or the security of India; persons subjected to such detention.

Foreignaffars, al matterswhich bringthe Unioninto relation with any foreign
country.

. Diplomatic, consular and trade representation.
. United NationsOrganization.



13.
14.

15.
16.
17.
18.
19.
. Pilgrimagesto placesoutsideIndia.
21

24.

25.

26.

27.

28.

30.

Participation ininternational conferences, associationsand other bodiesand
implementing of decisionsmadetherest.

Enteringinto treatiesand agreementswith foreign countriesand implementing
of treaties, agreements and conventionswith foreign countries.

War and peace.

Foreignjurisdiction.

Citizenship, naturalisationand aliens.

Extradition.

Admissioninto, and emigration and expulsionfrom, India; passportsand visas.

Piraciesand crimescommitted onthe high seasor intheair; offencesagainst
thelaw of nationscommitted onland or the high seasor intheair.

. Railways.
23.

Highways declared by or under law made by Parliament to be national
highways.

Shipping and navigation on inland waterways, declared by Parliament by law
to be national waterways, asregardsmechanically propelled vessals; therule
of theroad on such waterways.

Maritime shipping and navigation, including shipping and navigation ontidal
waters; provision of education and training for the mercantile marine and
regulation of such education andtraining provided by Statesand other agencies.

Lighthouses, including lightships, beaconsand other provision for the safety
of shippingand aircraft.

Ports declared by or under law made by Parliament or existing law to be
major ports, including their delimitation, and the constitution and powers of
port authoritiestherein.

Port quarantine, including hospital sconnected therewith; ssamen’sand marine

hospitals.

. Airways, aircraft and air navigation; provision of aerodromes; regulation and

organisation of air traffic and of aerodromes; provision for aeronautical
education and training and regul ation of such education and training provided
by statesand other agencies.

Carriage of passengers and goods by railway, sea or air, or by national
waterwaysin mechanically propelled vessals.

List [l—SateList

1

Public order (but not including the use of any naval, military or air force or
any other armed force of the Union or of any other force subject to the
control of the Union or of any contingent or unit thereof in aid of the civil

powe).
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13.

14.

15.

16.

17.

18.
19.

. Police(including railway and village police) subject to the provisionsof entry

2A of List|.

. Officersand servantsof the High Court; procedurein rent and revenue courts,

feestakeninall courtsexcept the Supreme Court.

. Prisons, reformatories, Borgtd ingtitutionsand other indtitutionsof alikenature,

and persons detained therein; arrangementswith other Statesfor the use of
prisonsand other ingtitutions.

. Local government, that isto say, the constitution and powers of municipal

corporations, improvement trugts, digtrictsboards, mining settlement authorities
and other local authoritiesfor the purpose of local self-government or village
adminigration.

. Public health and sanitation; hospitalsand dispensaries.
. Pilgrimages, other than pilgrimagesto placesoutsideIndia.
. Intoxicating liquors, that isto say, the production, manufacture, possession,

transport, purchase and sale of intoxicating liquors.

. Relief of thedisabled and unemployable.
. Buridsand buria grounds; cremationsand cremation grounds.
. Libraries, museumsand other smilar ingtitutions controlled or financed by the

State; ancient and historical monumentsand records other than those declared
by or under law made by Parliament to be of national importance.

. Communications, that isto say, roads, bridges, ferries, and other means of

communication not specifiedin List|; municipa tramways, ropeways, inland
waterways and traffic thereon subject tothe provisionsof List | and List 111
with regard to such waterways; vehicles other than mechanically propelled
vehicles.

Agriculture, including agricultural education and research, protection against
pestsand prevention of plant diseases.

Preservation, protection and improvement of stock and prevention of animal
diseases, veterinary training and practice.

Pounds and the prevention of cattletrespass.

Water, that is to say, water supplies, irrigation and canals, drainage and

embankments, water storage and water power subject to the provisions of
entry 56 of List 1.

Land, that isto say, rightsin or over land, land tenuresincluding therelation of
landlord and tenant, and the collection of rents; transfer and alienation of
agricultural land; land improvement and agricultural loans; colonization.
Fisheries.

Courtsof wards subject to the provisionsof entry 34 of List |; encumbered
and attached estates.



8RR

24.

25.
26.
21.
28.

29.

30.

. Regulation of minesand mineral development subject tothe provisonsof List

I with respect to regul ation and devel opment under the control of the Union.

. Industries subject to the provisionsof entries 7 and 52 of List I.
. Gasand gas-works.
. Trade and commerce within the State subject to the provisions of entry 33 of

ListI.

Production, supply and distribution of goods subject to the provisionsof entry
33of Listlll.

Marketsand fairs.
Money-lending and money-lenders; relief of agricultura indebtedness.
Innsand inn-keepers.

Incorporation, regul ation and winding up of corporations, other than those
specifiedinList 1, and universities; unincorporated trading, literary, scientific,
religiousand other societies and associations, co-operative societies.
Theatres and dramatic performances; cinemas subject to the provisions of
entry 60 of List I; sports, entertainments and amusements.

Betting and gambling.

List I'HI—Concurrent
List1. Crimind law, including al mattersincludedinthelndian Penal Codeat

the commencement of this Constitution but excluding offencesagainst
lawswith respect to any of themattersspecifiedinList1 or List 11 and
excluding the use of naval, military or air forces or any other armed
forcesof theUnioninaid of thecivil power.

2. Crimind procedure, including al mattersincludedinthe Codeof Crimina
Procedure at the commencement of this Constitution.

3. Preventive detention for reasons connected with the security of aState,
the maintenance of public order, or the maintenance of suppliesand
servicesessentia to thecommunity; personssubjected to such detention.

4. Removal from one State to another State of prisoners, accused persons
and persons subj ected to preventive detention for reasons specified in
entry 3of thisList.

5. Marriageand divorce; infantsand minors; adoption; wills, intestacy and
succession; joint family and partition; all mattersin respect of which
parties in judicial proceedings were immediately before the
commencement of this Constitution subject to their personal law.

6. Transfer of property other than agricultural land; registration of deeds
and documents.

7. Contracts, including partnership, agency, contractsof carriage, and other
specia forms of contracts, but not including contracts relating to
agriculturd land.
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. Actionablewrongs.

. Bankruptcy andinsolvency.

. Trust and Trustees.

. Administrators-general and official trustees.

E B oo

11A. Administration of Justice; constitution and organisation of all courts,

except the Supreme Court and the High Courts.
. Evidence and oaths; recognition of laws, public actsand records, and
judicid proceedings.
13. Civil procedure, including al mattersincluded in the Code of Civil
Procedure at the commencement of this Constitution, limitation and
arbitration.

14. Contempt of court, but not including contempt of the Supreme Court.
15. Vagrancy; nomadic and migratory tribes.

16. Lunacy and mental deficiency, including placesfor the reception or
treatment of lunaticsand mental deficient.

17. Prevention of cruelty toanimals.
17A. Forests.

17B. Protectionof wild animasand birds.

18. Adulteration of foodstuffsand other goods.

19. Drugsand poisons, subject to the provisionsof entry 59 of List | with
respect to opium.

20. Economicand socia planning.

20A. Population control and family planning.

21. Commercia and industrial monopolies, combinesand trusts.

22. Tradeunions; industrial and labour disputes.

23. Socia security and socia insurance; employment and unemployment.

24. Welfare of labour including conditions of work, provident funds,
employers liability, workmen’scompensation, invaidity and old age
pensionsand maternity benefits.

25. Education, including technical education, medical education and
universities, subject to the provisionsof entries 63, 64, 65 and 66 of List
I; vocationa and technical training of labour.

26. Legal, medical and other professions.

27. Relief and rehabilitation of personsdisplaced fromtheir original place
of residence by reason of the setting up of the Dominionsof Indiaand
Pakistan.

28. Charitiesand charitableingtitutions, charitableand religiousendowments
andreligiousingtitutions.

29. Prevention of the extension from one state to another of infectiousor
contagiousdiseasesor pestsaffecting men, animalsor plants.

30. Vital statisticsincluding registration of birthsand desths.

N
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CHECK Y OUR PROGRESS

7. Why isit proposed to amend the Congtitution?

8. NametheArticle of the Constitution that confers power on Parliament to
amend the Congtitution.

9. What changes took place in the Indian Constitution after the 73rd
Amendment Act of 19927

10. Who getsthe benefit of the schemeslaunched under the Panchayati Rgj?

11. Who appointed the committee to make recommendations on the salient
features of thelaw for extending provisionsof Part X1 of the Constitution
to the scheduled areas?

NOTES

45 SUMMARY

e The Constitution of India aso has the provision of a Supreme Court, the
caretaker of thejudicial system of the country. This court has the special
power of thejudicial review i.e. the power to reconsider any of thedecisions
taken by thelower courts and the bench of the Supreme Court.

e Themembersof the Constituent Assembly aspired toidealizethe courtsfor
two basic reasons:
0 For strengthening thefundamental rights
o For acting asguardiansof the Constitution itself

¢ The separation between the executive and thejudiciary was made gradually,
and by the Government of IndiaAct of 1935, the highest court in Indiawas
establishedintheform of the Federal Court which, however, wassubordinate
only to the JCPC.

¢ The Supreme Court of India, thefirst fully independent court for the country,
wasfirst set up under the 1950 Constitution. The Constitution also set up an
integrated hierarchy of courts for a more parliamentary federal system
compared to the Government of IndiaAct, 1935.

e Article 124 of the Constitution establishesthe Supreme Court of Indiaasthe
Highest Court of the Indian Republic. It providesthat the Supreme Court
shall consist of the Chief Justice and twenty-five other judges.

¢ The Supreme Court hasorigina, appellateand advisory jurisdiction, besidesa
right to grant special leavefor appeal. Original jurisdiction of the Supreme
Court isof two types, namely, exclusiveand concurrent.

e Judicial review meansreview by the courtsto investigate the constitutiona
vaidity of thelegidativeenactmentsor executiveactions. Thepower of judicia
review in Indiastands between the American and British practices.
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e AccordingtoArticle 125 of the Constitution, each state should haveaHigh
Court. A High Court exercisespowerswithin theterritorial jurisdiction of the
state concerned. Thetotal number of High Courtsin the country are 24.

¢ InIndia, al theHigh Courtsare constituted either under the authority of the
Indian Constitution or by the Indian Parliament, with the state governments
having no substantive say in the creation of aHigh Couirt.

¢ A High Court standsat the apex of judicial system of astate. A High Court
consistsof aChief Justice and such other judges asthe President may, from
timeto time, determine. The number of judges of the state High Courts has
not been fixed by the Congtitution.

¢ High Courtsin India have been given full freedom and independence in
imparting justiceto the people and ensure that executive and legidature shall
inno way interferein the day-to-day life of the people.

e Thetermjudicia activismisexplainedin Black’sLaw Dictionary, Sixtieth
Edition, [Centennial Edition (1891-1991)] thus, ‘judicial philosophy which
motivesjudgesto depart from strict adherencetojudicial precedent in favour
of progressiveand new socia policies, which arenot aways consistent with
therestraint expected of appellatejudges. It iscommonly marked by decisions
caling for socia engineering and occasionally these decisions represent
intrusionsinthelegidative and executive matters'.

¢ A Constitutionto beliving must begrowing. If theimpedimentsto thegrowth
of the Constitution are not removed, the Constitution will suffer avirtua
atrophy.

e |tisproposed to amend the Congtitution to spell out expresdy thehighideals
of socialism, secularism and theintegrity of the nation, to makethedirective
principles more comprehensive and give them precedence over those
fundamental rightswhich have been allowed to berelied uponto frustrate
socio-economic reformsfor implementing thedirective principles.

¢ Article 368 of the Constitution confers power on Parliament to amend the
Congtitution and providesthe procedurefor it.

¢ A Bill seeking to amend any other part of the Congtitution hasto be passedin
each House of Parliament by aspecia maority i.e., by amajority of thetotal
membership of the House and by amajority of not lessthan two-thirdsof the
members of the House present and voting.

¢ TheCongtitution (73rd Amendment) Act, 1992 added anew Part I X congisting
of 16 Articlesand the Eleventh Schedul eto the Constitution.

e Article, 243A providesthat the Gram Sabhamay exercise such powersand
perform such functionsat thevillagelevel asthelegidature of astate may by
law provide.

e Article 243 1 providesfor the establishment of afinance commission for
reviewing financial position of the Panchayats.

e In 1988, Sarkaria Commission was set up to look into the working of
Panchayati Ra Institutionsand the basic question of Centre-Staterelations.



o A number of factorsareinfluencing India’sgrass-root politics. Thesefactors
are: democratic consciousness, welfare of masses, participationin eections,
effect of education, linkages between panchayat memberswith policeand
bureaucrats, caste domination, land holding, loan, property and wealth,
groupism, regionaism, nepotism, favouritism, factionaism, effiliation of politica
leaderswith different parties, socialization and politicization of rural masses.

¢ FHowingfromtherationdeof thetwo Congtitutional Amendmentsand drawing
sustenance from the Fifth Schedule, a general view has emerged among
tribal |eaders, representatives and expertsthat evenfor thevast Central Indian
tribal heartland, with certain changes, the overall design of the Sixth Schedule
could serve as arelevant reference frame for adistrict within the broader
canvasof the Fifth Schedule.

¢ The Sixth Schedule of the Congtitution which isacharter for autonomy for
sometribal areas of the North-East, assigns anumber of functionsfor the
district councilsof thosetribal areas.

e As per the provision in the Sixth Schedule, the Governor may appoint a
commission to examineand report on al mattersrel ating to theadministration
of autonomousdistrict councils.

o Article246 (Seventh Schedule) of thelndian Condtitution, digtributes|egidative
powersincluding taxation, between the Parliament and the State L egidlature.
o Separate headsof taxation areprovided under lists| and 11 of Seventh Schedule

of Indian Constitution. Thereisno head of taxation inthe Concurrent List
(Union and the states have no concurrent power of taxation).

4.6 KEY TERMS

e Judicial review: It meansreview by the courtstoinvestigatethe Condtitutional
validity of thelegidative enactments or executive actions.

e Judicial activism: Itisjudicia philosophy which motivesjudgesto depart
from strict adherencetojudicia precedent infavour of progressive and new
socid policies, which are not always cons stent with therestraint expected of
appellatejudges.

e Gram sabha: It meansabody cons sting of personsregisteredintheelectora
rollsrelating to avillage comprised within the areaof Panchayat at thevillage
leve.

4.7 ANSWERS TO ‘CHECK YOUR PROGRESS

1. Themembersof the Constituent Assembly aspired to idealizethe courtsfor
two basic reasons:

o For strengthening thefundamental rights
o For acting asguardians of the Constitution itself
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10.

. The Supreme Court of India, thefirst fully independent court for the country,

wasfirst set up under the 1950 constitution. The Constitution also set up an
integrated hierarchy of courts for a more parliamentary federal system
compared to the Government of IndiaAct, 1935.

. Article 124 of the Constitution establishesthe Supreme Court of Indiaasthe

Highest Court of thelndian Republic.

. InIndia, al theHigh Courtsare congtituted either under the authority of the

Indian Constitution or by the Indian Parliament, with the state governments
having no substantive say inthe creation of aHigh Court.

. The Chief Justice of aHigh Court isappointed by the President by warrant

under hishand and sedl, after due consultation with the Chief Justice of India
and the Governor of the state.

. Thetermjudicia activismisexplainedin Black’sLaw Dictionary, Sixtieth

Edition, (Centennial Edition [1891-1991]) thus, ‘judicia philosophy which
motivesjudgesto depart from strict adherenceto judicial precedent infavour
of progressiveand new socia policies, which arenot aways consistent with
therestraint expected of appellatejudges. Itiscommonly marked by decisons
calling for social engineering and occasionally these decisions represent
intrusionsinthelegidativeand executive matters .

. Itisproposed to amend the Congtitution to spell out expresdy thehighideals

of socialism, secularism and theintegrity of the nation, to makethedirective
principles more comprehensive and give them precedence over those
fundamental rightswhich have been allowed to berelied uponto frustrate
socio-economic reformsfor implementing thedirective principles.

. Article 368 of the Constitution confers power on Parliament to amend the

Congtitution and providesthe procedurefor it.

. The 73rd Constitutional Amendment Act of 1992 added a new Part 1X

congisting of 16 articlesand Eleventh Scheduleto the Constitution.

The schemeslaunched under the Panchayati Raj benefit therura poor people,
women, SCsand STsand farmers.

. TheMinistry of Rural Development, Government of India, appointed the

committee to make recommendations on the salient features of the law for
extending provisionsof Part XI of the Constitution to the scheduled aregs.

4.8

QUESTIONS AND EXERCISES

Short-Answer Questions

1.
2.
3.
4.

State the composition of the Supreme Court.

Write anote on independence of the Supreme Court.

State the mi scellaneous powers entrusted upon the Supreme Court.
What isthetenure of High Court judges?

5. What isthe power of superintendence given to High Court judges?



6. Whatisjudicid activism?
7. Why isit necessary to amend the Constitution of acountry?

8. What isthe power of the Parliament with regard to the amendment of the
Condtitution?

9. Ligt thevariousprovisionsof the State List provided in the Seventh Schedule
of the Congtitution.

Long-Answer Questions

. Explainthejurisdiction of the Supreme Court.

. Evauatethe power of judicia review inIndian context.

Assessthe composition and functions of the High Court.

. Discussthedoctrineof judicial activism.

. Describethe procedure of Congtitutional amendment inIndia.

. Discussthe 73“and 74" Constitutional Amendment Acts.

. Evauatein detail the provisionsof the Sixth and Seventh Schedule.

N o o~ w N P
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